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HIS SUMMER when you say “Au revoir’ to your friends, you can also 
say “Good-bye” to anxiety if you have a Travelers Accident policy. 
You know that the checks will be signed by The Travelers if an accident 


should mar your vacation. A Travelers representative will arrange for your 
protection before you go 
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SELECTING A SAFE STATE FOR INCORPORATION 


non-resident stockholders; sometimes it has 


Many an incorporation which the attorney felt tax on d ‘ ; : 
been the rate of franchise tax, which often is satis- 


- ee ee 
at the Came would represent - his clients minds factory enough for the original capitalization, but 
a lasting evidence of his legal skill and his decidedly unsatisfactory when business growth requires 
watchfulness over his client’s best interests, an increase in capital. There are many such points of 
has resulted instead in most annoying troubles difference between the privileges granted, or the re- 
or unnecessary taxation for the clients, andeven Sttictions imposed, by the corporation laws of various 
- ema > omepece tae } “a ly } states which may not seem important at the time of 
in the necessity of reorganizing—simply becaus€ organization, but often necessitate the complete un- 
the laws of the state advised or acquiesced in doing of the attorney’s work when active business 
operations get under way. 
i al a emda A careful comparison of all these points and a check- 
much of a handicap. up of their possible bearing on the new company’s 
Sometimes it has been certain corporate actions future is an absolute essential to a safe, sound cor- 
which the company was forbidden to take by the porate plan. 
the state of its incorporation, but which its The Corporation Trust Company is always glad to 
competitors, organized in other states, were free to furnish attorneys with all the information necessary 
ake: sometimes it has been the eftect on the market to make a scientific selection of the best state for each 


t 
alue of the mpany’s stock of the state’s inheritance incorporation. 
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America’s Ruling Case Law 


Is to Be Found in 


UNITED STATES SUPREME COURT REPORTS 








The Complete Set of 274 Volumes of Original Official Edition (Reprint) Now Available 
in Compact Form Requiring Only Two Book Case Units 


Annotated 


The most val- 
uable and ex- 
haustive Anno- 
tations to 
United States 
Supreme Court 
Reports are 
contained in 
the Briefs of 
Counsel in this 
Official Edition 


Reprint. 


Think 
of it! 


274 ‘Volumes 
Contained in 





$800.% 
to 
$271.2 


$5.0 


Down 


$5. 
Per 
Month 


Nothing like it 








on now of 29 Compact 
Law Books Books. 
ss 99c Per Vol- 
Worth ume, or 
the Price $271.26 for 274 
Volumes 
as Rent 


A verbatim Reprint of every Supreme Court De- 
cision on fine quality Bible paper. Legible print 
from new plates. Official pagination—not “star 
paged,” contained in Two Book Case Units. 


C A U T I O N } This is the only reprint of the Official Edition. Do not 
¢ Confuse it with any Cheap Edition of Unofficial Reports. 

DELIVERIES NOW BEING MADE 
Mail This Coupon Today 








The Banks Law Publishing Co. 





I I eS Bi dea eeeaweaseneeneue’ 192.... 
Deliver to a complete set of Canes States tion or otherwise advised. 
Court R "Oficial Se oe Reprint, oa sre books delivered under this contract remain the property of 
Official dition, in 29 books, at 99c per official i. (274x99c= one yor your assigns, until same ae for. In case of my 
$271.26). 2 io ae said books as follows: $5.00 with order e Son ow oe <  e 60 days after all 
wy a month until entire amount has been paid. of said installments remaining unpaid That at your y eptien, imm ately 





enter my SS for advance parts and bound vol of due and pores. 
the pd of the United States Supreme Court, to be delivered to me as This order is subject to your approval. 


fesued, for which I agree to pay $6.00 per year. Continue my subscrip- 
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Where an Expert Associate Is Needed 
Y an address at the annual banquet of the Kansas 
City Bar Association on May 5, Assistant Secretary 
William P. sur- 
s now confronting the Federal Gov- 
result of the de- 


of Commerce MacCracken gave a 
vey of the problen 
American Bar as a 


Of special interest 


ernment and th 


velopment of ion and radio 


to the profession was his practical suggestion that 
lawyers having aviation cases, retain as associate coun- 
sel some younger member of the Bar who has had 


actual experienc: flying. As to this, he said, in part: 
“May I be s 
and all one piece of advice when it comes to handling 


It is true that all 


presumptuous as to give you each 


matters connected with aeronautics 
of you are well able to examine the law. It is very 


simple. I brought it along as an exhibit. As far as 
s concerned, it is less than nine pages. 
exhibit of 34 pages, the ‘Air Com- 
For the most part, they’ are 


and, I trust, 


the Federal Law 
I also have an 

merce Regulati 
written so that he who runs may read, 
But, after all, in every field, the man who 
to handle any matter is the man who 
There are 


understand 
is best qualified 
has had practical experience in that field 
lawyers in this country who had 


a great many young 
training during the war in actual flying, who know the 
fundamentals of the game and who are familiar with 
those words which you may find 
that which goes as slang. And 


get a real hard problem, or even what 


its terminology 
in dictionaries 
if any of you 
appears to be a simple problem in the law of aeronaut- 
ics, let me suggest that you at least associate with you in 
the handling of the case somebody who really under- 
stands the game 


“T venture this : »f the connection 


lv ice by reason 


with the administration of the Act that I have had. I 
ne or two hearings where lawyers 
knowledge of aviation were rep- 


ppearing before the Department and 


have had to hold 
having absolutel) 
resenting clients 


355 








it required the utmost of patience, let me assure you, 
to put up with the questions which came from those 
men ; yet, I imagine, in the trial of an ordinary law suit 
involving something with which they were more or less 
familiar in every day life they would be perfectly at 
home. Now, that isn’t going to be true of the coming 
generation of lawyers, because the coming generation 
of lawyers are all going to fly. There isn’t any ques- 
tion about it in my mind. The next generation is going 
to be just as familiar with airplanes as the present gen- 
eration is with automobiles.” 





International Law Association Meeting at Warsaw 


OR the thirty-fifth time since the founding of the 

International Law Association in 1873 lawyers from 
all over the World will assemble at its biennial session 
which meets this year at Warsaw, Poland, on August 9, 
1928. 

The “American Branch” of the International Law 
Association, which includes members both in the 
United States and Canada, now constitutes one of the 
largest sections of the Association and is making a 
strong bid for a meeting of the Association in North 
America in the near future. The last general meeting 
in the Western Hemisphere was at Buenos Aires in 
1922 when the delegates were largely the guests of the 
Argentine Government. The last meeting in the United 
States was held at Portland, Maine, in 1907. 

Chief Justice William H. Taft is Honorary Presi- 
dent of the American Branch, and the Rt. Hon. Sir 
Robert L. Borden, former Premier of Canada, and 
Hon. John Bassett Moore, who has just resigned as a 
member of the Court of International Justice at The 
Hague, and Hon. John W. Davis, the Presidential 
Candidate of the Democratic Party in 1924, are Honor- 
ary Vice-Presidents. Amos J. Peaslee, of New York. 
was elected President of the American Branch at its 
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last annual meeting recently held at the Hotel Plaza in 
New York City. Edmund A. Whitman of Boston is 
Vice-President, and Oscar R. Houston, of the firm of 
Bigham, Englar & Jones of New York, is Honorary 
Secretary. 

The Polish Branch has arranged a program of un- 
usual interest at the coming session, including many 
functions at which the Association will be the guests 
of the Polish Government. The principal topics which 
will be discussed at the Warsaw conference will be the 
effect of war on private contracts, the progress of the 
codification of international law, international cartels, 
and some new developments in the principles of inter- 
national law respecting extradition, the laws of war in 
occupied territory, and conflict of laws. 


New York’s New Parole Law 


HE new State Parole Law of New York went into 

effect on July 1, but applies only to those sentenced 
after that date. It “provides for a radical change in 
parole procedure in states prisons,” according to the 
June issue of “The Panel,” the monthly bulletin of the 
Association of Grand Jurors of New York County. 
The following important details as to the new statute 
(Chapter 485 of the Laws of 1928) are taken from that 
publication : 

“The action of the Board of Parole in releasing prisoners 
shall be deemed a judicial function and shall not be review- 
able if done according to law.” (Sec. 212) 

“No person shall be released on parole merely as a re- 
ward for good conduct or efficient performance of duties as- 
signed in prison.” The interests of society will have to be 
considered in granting such an early release and the likelihood 
that such a person will not commit crime while on parole. 
Each person released on parole shall be in the legal custody 






of the warden of the prison from which he is released. (Sec. 
213) 

Among the new prescribed are: that the parolee “shall 

contribute to the support of his dependents and that he shall 
make restitution for his crime.” (Sec. 215) No release on 
parole unless the Board is satisfied “that he will be suitably 
employed in self-sustaining employment if so released.” 
(Sec. 214) 
’ Re-parole is prohibited at all times for any parolee who 
is convicted of a felony while on parole and he must serve the 
remainder of his unexpired maximum sentence before he 
begins to serve the sentence for his latest conviction. (Sec 
219) 

No prisoner shall hereafter apply for parole but such re- 
lease must come about solely upon the initiative of the Board 
(Sec. 214) 

“Conditional and absolute discharge from parole hereto 

fore existing are both hereby abolished. No person released 
on parole shall be discharged from parole prior to the expira- 
tion of the full maximum term for which he was sentenced.” 
(Sec. 220) 
_ Complete records of parolees, including photographs and 
fingerprints, are to be filed in the State Central Bureau of 
Identification (Sec. 221). This will greatly facilitate the re- 
arrests of parole violators. 

Complete pre-parole records are provided for by See. 
211 so that the parole and prison authorities will have a full 
report from the court, probation officer, etc., of each prisoner. 


Referees in Bankruptcy to Meet in Chicago 

HE National Association of Referees in Bank- 

ruptcy will hold its 1928 conference in Chicago on 
Sept. 3 and 4. The morning session of the first day 
will be devoted to the address of welcome and response, 
the address by President Watson B. Adair and the 
report of the Secretary and Treasurer. The afternoon 
session will be given over to reports of the Commit- 
tees on Legislation and Resolutions and to considera- 
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Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Fuli and 
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Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
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The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Third Edition Including 1927 Amendments) 
by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 300 pages. 
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Delaware Trust Building 900 Market St. Tel. Wilmington 132 
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Encyclopaedia of Forms, 18 Vols. 
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tion of matter Referees. The 
norning and afternoon sessions of the second day will 
be devoted to a consideration of the report of the Com- 
Practice, which will bring up 
questions for discussion. There 

yn each day at which the Referees 

ive been invited to preside. It is 
ral members of the Federal Judiciary 


special interest to 


ttee on Uniformity of 
numerous imp 
will be a noon 
located in Chicag 
€ xpected that se 


will be present at one of these noon sessions and that 
one or two addresses will be given. There will be a 
banquet Monday evening with addresses by dis- 
tinguished layme: | jurists interested in bankruptcy 
practice and procedure 


The Los Angeles Bar's “Junior Committee” 


N the June issue of the JouRNAL mention was made 
of the organization of a “Young Lawyer’s Section’ 
f the Los Angeles Bar Association, with the object 


of aiding and inspiring the younger members of the 


Bar. The President of the parent organization refers 
to it as the “Junior Committee” in the last issue of the 
Bar Association Bulletin and has this to say of its acti- 
vities to date: 

“As many of u no doubt noticed, a few weeks ago we 
reanized the young men into a separate committee of the 
Association Although we then had an eligibility limit of 
three years from I f admission practice, there 
were one hundred and forty-seven present The young men 
elected their owt mmittee officers, subject to appomtment 
by the Association lopted the name they preferred, passed 


a lot of resolutions, and altogether showed such interest, en- 
thusiasm and al t it made me feel ashamed of our 
own general meetings. They raised the limit to five years, 
and the officers they elected were Charles E. Beardsley, chair- 


Falder, 


man; Thomas McGovern, first vice-chairman; Leo 
second vice-chairman, and Bruce Wallace, secretary. 

“This Junior Committee has already justified its exist- 
ence in the actual help rendered the Association. But the 
work it will do or has done it not more important than the 
benefit to accrue to the Association from the new spirit these 
younger men are bringing into the Association's affairs. ; 
These young fellows have one quality that is quite noticeable 
when compared to some of the older men I have to deal with 
—they are responsive. We hope to have a sort of bureau 
which will help you older members select just the type of 
young man you want as clerk, assistant or associate, and there 
are many other interesting features being developed in con- 
nection with the Junior Committee.” 


How Each Member Can Help 


On the last page of this issue of the Journal is printed 
the regular application blank for membership in the Ameri- 
can Bar Association. 


It is for the convenience of members interested in the 
growth and progress of the organization of which they are 
a part and who are willing to help increase its membership. 

They can do this with no trouble whatever to them- 
selves. It will probably not take over ten minutes of the 
time of any member. 

All he has to do is to secure the signature of one of 
his fellow lawyers whom he knows to be qualified for 
membership, have the applicant attach his cheque for $1.50 
for the last quarter’s dues, sign his own name as indorser 
of the application, and then send it to the office of the 
Secretary of the Association, Room 1119, The Rookery 
Building, 209 S. La Salle St., Chicago, III. 

The machinery of the Association does the rest. 


Members are urged to assist the general campaign for 
increasing the membership by this kind of personal action. 
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“Moreover, as I have said, it is a readable book, written in a delightful style. The chief 
attraction, however, to me is the inspiration and the push which come from the author’s state- 
ments regarding the vigor of the law to develop with the needs of the times. He looks forward 
not backward. Every lawyer and student should at least read the chapter on the “Disregard 


of the Corporate Fiction.” 
Freperick E. Crane 


Court of Appeals of New York. 


“I know of no other law book which has so clearly and concisely treated of all branches of 
these problems as does Professor Wormser’s smal] but comprehensive work. Its reference to 
the cases will appeal to the profession and its clarity of statement ought to be recognized by lay 
readers who are interested in the subject matter. And is there any one engaged in business 
who is not so interested ?” 

Russe_.t Benenicr, 
Formerly Justice N. Y. Supreme Court, 
Now Official Referee of Supreme Court, Second Judicial Departmen‘. 
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PUBLIC SERVICE COMMISSIONS* 





uld Executive and Administrative Bodies Be Authorized to Exercise Judicial 


Made Conclusive 
 Inquiry—Significance of Decision in Ohio Valley Case—Change 
S. Supreme Court on Public Utility 
Present Tendencies, Etc. 


rs of men wh 


‘ “7 
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etenam te 
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rr ublished bv the 
tle “Administrative Justice and the 
w in the 


series 


Financing 
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some of 


simpler 


train 
train! 


study 
ptionally 


re taking place 
under the heading “Regulation 
Regulati 

n recent years 


accide 


Powers Without Adequate Court Review, and How Far Can Their Findings of Fact 


Under Existing Guarantees of Due Process?—Impor- 


-Dangers of 





By Hon. Witt1AmM D. GuTHuRie 


Of the New 


ject of Public Serv- 


vared at the request 


of the City of New 


+ 


iecture which I de- 


twelve years ago 
the develop- 
lace in the law re- 


ulation and control of 
name of public utili- 


that public service 

bodies could be 

observing three 
limitation of their 
tions, (2) appoint- 
were really experts, 
ing and prac- 


ation as tar as prac- 
il A ag ywer, or, if judicial 


of an independent 


w and the facts 

great increase in the 
lic service commissions, 
ding similar bodies. 
tendency toward the 
administrative powers 


powers, and there 


and enlightening de- 


‘tions of such com- 
1 upon adminis- 





] 


to deal adequately 
field, and this review 
confined to a few as- 


you an outline and 


end: reflection. 


and valuable essay 


executive or adminis- 
rofessor John Dickinson 


Harvard University 


States,” the author 
significance of the 
in this field; and in 
} 


yy Law,” he says: 


f bodi es like public- 
t yards, accom- 


wers in health officers, 


the Bar of the City 


res by different lawyers, 
the title, “Some Legal 
n and Regulation,” now 


9 


York Bar 


building inspectors, and the like, has raised anew for our law, 
after three centuries, the problem of executive justice. That 
government officials should assume the traditional function of 
courts of law, and be permitted to determine the rights of 
individuals, is a development so out of line with the supposed 
path of our legal growth as to challenge renewed attention to 
certain underlying principles of our jurisprudence, What is 
the meaning and occasion of the current development? What 
is its bearing on the doctrine of the ‘supremacy of law’ which 
has so long been regarded as central to our legal tradition? 
What can be said of the present validity of that doctrine? 
And what considerations are proper to be applied in delimiting 
a boundary-line between the respective provinces of adminis- 
trative agencies and the courts?” 

After a review of the whole subject, Professor 
Dickinson concludes as follows: 

“The burden of this essay from the beginning has been to 
insist upon the practical advantages to a people of a system of 
government based upon the supremacy of law. That supremacy 
is threatened by recent developments—by the emergence of 
new problems, and by the resort to new devices for meeting 
them. The supremacy of law with its attendant advantages 
can be maintained only by a proper application, development, 
and adaptation of law; and such development and adaptation 
require a bench and bar whose leaders have had a legal educa- 
tion which enables them to recognize and face the new needs 
of a new day.” 

Indeed, probably the most striking social and 
political evolution of our times has been the expan- 
sion of the activities of our legislative bodies and 
the multiplication of legislative, executive and adminis- 
trative regulations of businesses, with the consequent 
creation of innumerable public service commissions and 
similar regulatory bodies. There is everywhere an 
insistent demand for public regulation, national and 
state, whenever any group of the public who can make 
their desires or complaints politically vocal conceives 
that somebody else should be regulated. The growth 
in this country during the past fifty years of legisla- 
tive and administrative regulation has been phenom- 
enal; the expansion of this tendency is reasonably cer- 
tain to continue; the cost of supervision and regula- 
tion already constitutes an enormous tax burden, and 
much of this expenditure is often wasteful and be- 
yond the value of any benefit or protection obtained 
therefrom by the public. 

The prior lecture of 1916 particularly emphasized 
the imperative necessity of appointing experts as mem- 
bers of these commissions—that is, men having the 
knowledge of the numerous and complex facts which 
can come only from technical training and practical 
experience and which the public at large does not 
possess and cannot in the very nature of things be 
reasonably expected to possess; and I quoted from a 
recent address of Mr. Justice Hughes, as he then was, 
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in which he had declared nd his language is even 
more cogent today—that “The ideal which has been 
presented in justificatior yf tl e new agencies, and 
that which alone holds promise ot enefit rather than 
of hurt to the community, 1s tl] leal of special know! 
edge, flexibility, disinterest dn ind sound judgment 
applying broad legislative principles that are essential 


nd of every us¢ 


to the protection of 1 mn 

ful activity affected he intricate situations created 

by expanding enterpris ere bureaucracy 

narrow, partisan, or inexpert—is gros ly injurious ; 
f tl immediate urpose of the law 


it not only fails of the 1 
and is opposed 
honored, but its ftailu 
ment bordering on | 


1 : +31] 
happily are still 
ino of discourage 


‘ tea dhitinng WV 


re creates a fet g 
which forms the most 
ents in the adjustment 


€ ssimisn 
serious obstacle to re 12 npr 
of governmental m« thods to new exigencies. 

1 then further pointed out the difficult and com 


plex duties being imposed uj these bodies and cited 
as familiar examples the Interstate Commerce Com 
mission and the two bran hes of the New York Publi 
Service Commission, and [ commented upon the fact 
that the members ree most important pub 
lic bodies, as then nstituted, were not in fact experts 
at all and had had no such scientin training or prac 
tical, financial, or other business experience as would 
qualify them to deal w ‘th the numerous technical and 
complex problems arising in connection with the pub 
lic utilities over which they were to exercise such fat 


reaching powers 
trol. I believe tha 


f investigation, regulation and con 


+ the same criticism is still true im 


the case of many commissions that the intervening 
vears have only furnished additional evidence « f the 
failure to appoint experts and of the consequences 
of this failure, and that. in many instances, these 
bodies are not yet constitute commissioners who 


have the necessary kn wiledge and experience to qual 


‘fy them to regulate business¢ that require expert 
knowledge, great t hnical skill and wide practical ex 
perience. Political « nsiderations, rather than special 

fitness, have too often controlled their selection 
Vast property rights of individuals and corpora 
tions and the personal liberty ot individuals are being 
the exercise of the functions f 


constantly affected by 
regulation and supervision 
public service commissions ; 
portant question, which should 
affected, is how their constitutional rights can be ade 
quately safeguarded and whether public service com 
missions should be permitted to ,diudicate conclusively 
upon these rights, or, stated in ther words, whether 
such commissions should or can be constitutionally 
vested with authority to exercise iudicial or quasi-ju- 
dicial power without provision fot independent review 

truth, there is no subject 


§ business enterprises by 
ind a tremendously 1m 
be of interest to all 


by courts of justice In 
which should be of greater interest or concern to out 
profession at the present time than the inquiry how far 
executive and administrative bodies can properly be att 
thorized to exercise judicial powers without indepen 
dent and adequate court review In the regulation of the 
businesses now being placed under their supervisor) 
control, and how far their findings as to the facts o1 
the law can be made conclusive under the existing con- 
stitutional guaranty of due process of law contained 
in the Fifth and Fourteenth Amendments to the Con- 


stitution of the United States as well as in all state 


constitutions 
Let us. for example, conte mplate the practical 
. . - i . . 
working in many instances ol the ordinary public serv 


of its administrative duties to champion the 
of the public o1 of particular complaina 
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It is called upon in the performance 


ice commission 
interests 


nts Of! classes 


whose rights have been confided to it yrotection, as 
against the owners of the public utility proposed to be 
1 it often prosecutes investigations and 


regulated, an 


complaints instituted on its own motor In all sucl 
cases the conmnission becomes a party t the cont 
1 the adversary of the public utility It 1s 


versy and 
therefore, quite natural, if generally 
unpremeditated, that the commission becomes preju 
diced towards and inclined to uph< 


ed and sometimes predeclare: 





ld its own some 
times preconcel\ 1 views 
and policies. Is a commission qualified in any sucl 
case for the impartial performance f jud duties 
and the impartial determination of questions of fact or 

ng the legal property rights and sometimes 





~ ~ 


law affecting 


the personal liberty of the parties before it? Does it 
not, inevitably, even with the purest intentions, deny 
fair trial, before an unbiased and com 


to parties that 

petent tribunal, to which everyone—every class in the 
community—should be entitled as -onstitutional 
right? Men exercising judicial power should, of 
course, be, not only competent and learn d in the law, 
Yet at present many 
administrative bodies, such as public service commis- 
are necessaril ’ 


but impartial and unprejudiced 


ions, when acting in a judicial capacity 


being placed in the false position o1 being both party 
and judge in many of the controvers hat they are 


called upon to determine 
Under the existing system, the 
-r, often becot vh 
Enelish writer has called “that judicial 
his own cause.” In nearly all con 
side will 


the sitting commission 
| 


tinguishe 





monster, a judge in 
| these commissions, 01 neé 
<perts and sub 
those 


troversies etore 
he found the commission’s counsel, « 
he prosecutors or adversaries oO! 


ights may be impair i or destroyed 


ordinates as t 


1 
n 


whose property rig! 

by the particular decision Constituted as humanity 1s, 
commissioners with the fairest of mut is must be un- 
consciously biased in favor of thei vn contention, 
their own complaint, and the testimony of arguments 


of their own counsel, experts and su yrdinates. It 
has been credibly asserted that sometimes c mmission- 
ers have directed the preparation of the evidence to 
be adduced before them and privately ferred in re- 
gard to the particular matter or c mplaint in hand, 
not only with complainants and their own legal advis- 
ers appearing before them as counsel for the commmis- 


sion, but with their own experts or ther persons who 
are to testify before them as witnesses. Under such 


circumstances, few, indeed, would be the commission- 
ers who could remain neutral, impartial and unbiased. 
rhey necessarily become partisan. The whole atmos- 
phere surrounding the hearings becomes the very nega- 
tive in every sense of what a body exercising judicial 
powers and impartially seeking to determine the truth 
of an issue ought to be. We surely cannot reasonably 
expect in connection with any hearings so held and so 
conducted that impartiality, open-mindedness, disin- 
terestedness and unbiased judgment which are indis- 
pensable in a just judge and which are essential to 

fair play and even-handed justice 
I do not contend that every executive or adminis- 
trative ruling which happens to affect private inter- 
ests and to depend upon the decision \f controverted 
questions of fact ought to be subject to review by the 
Any such unlimited doctrine would be too ex- 
re the ef- 











courts 
treme and far-reaching, and it might paraly 











th 
ly 
n- 


is- 


to 





fective entorcement of some laws Lhe necessity tor 
rompt decision and effective and immediate adminis- 
trative action often justifies the denial of a right of 
idicial review ere are matters which, although 
epending on ision of controverted questions of 
fact and evidence adduced before administrative of 
ficers, must be left to the judgment and discretion of 
such officers for final disposition. If private rights are 
iolated, thi ré ynably unavoidablk because prac 

al conveni public necessit may impera- 

vely require t rifice and denial of the safeguards 
itforded in othe utters by independent judicial re 
view. The danger of possible abuse of discretion by 
administrative officers will not in such cases offset the 
value of non-technical procedure—coupled with sim 
plicity, directness, and promptness of action rhe 
extent of or right to judicial review must, therefore, 
depend upon t nature of the subject-matter dealt 
with by the administrative body But I venture to 
assert that, in many cases involving personal liberty 
and vested property rights, and particularly in all cases 
relating to the regulation of the rates to be charged 
for service rendered by a public utility, which may 
possibly involve the practical confiscation of its prop 
erty, there sl e a right of judicial review, and 
that in such ca the findings of the administrative 


body on contr questions of fact ought not to 
| 


be made conclu more than their rulings should 





be made conclusi\ ith respect to questions of law 
It should be bort n mind that the determination by 
a public service commission of controverted questions 
f fact, sucl example, the value of the prop 
erty of a public utility, or its earning capacity, is es- 
sentially the exercise of a judicial functior 
In fact, most of the cases relating to the regula- 
tion of business enterprises depend in final analysis 
upon the decision of questions of fact This is espe 
cially so in rate es, for the governing principles of 
law there applicable are now fairly well settled. Thus, 
n the case of Pre? v. Atlantic Coast Line (211 U.S 
210) decided twenty years ago, which involved the 
regulation of ra iy rates, Mr. Justice Holmes, writ 
41 a ‘ ‘ ; ; ~w . 
ing the opinion of the Supreme Court, said (at p. 228) 
“But the dete tion as to their [the railroads ] rights 
turns almost whol n the facts to be found. Whether their 
property was tak nconstitutionally depends upon the valua 
tion of the property, t income to be derived from the pro 
yosed rate and é betwee l vyo—pure matters 
»f fact W her t re settled the law tolerably plain 
All their constitut rights, we repeat, depend upon what 
the facts are four ‘ They [the railroads] are not to be 
forbidden to try t facts before urt of their own 
hoosing if other mpeter 
There are cisions, however, holding that the 
findings of fact of a commission can be made conclu 
sive in such cas f there be substantial evidence tend- 
ing to sustain tl nothwithstanding that the weight 
f the evidence 1 be clearly to the contrary The 


decision of a ssion under any such rule will in 
many cases constitute in practical effect a final adjudi- 
cation not subject to any adequate independent judicial 
review, for the decision of a controverted question of 
fact in accord: 

tinctly a judicial question and a judicial function. The 
parties affected will be thereby practically denied their 
day in court in respect of the controlling issue of fact 
involved in the h the question 
of confiscation and all their constitutional rights may 
well depend. ‘| 


vith the weight of evidence is dis- 





ntroversy and on whic 
the other hand, if the findings of 
fact of a public service commission in rate regulation 


cases are sin pl held to be prima f I 7 correct, or as 
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creating only a rebuttable presumption in their sup- 
port, no irreparable prejudice to any party would or- 
dinarily result, for such a rule would generally operate 
no further than to shift the affirmative of the issue and 
the burden of proof. This will, generally speaking, 
before a judicial tribunal, amount to little more than 
a matter of the order of proof or procedure. 

Che principle of investigation and regulation by 
commissions is inherently sound and the practice nec- 
essary. Legislative bodies, such as Congress and our 
state legislatures, cannot act in these matters as in 
telligently and efficiently as commissions constituted 
of practical experts familiar with the business to be 
controlled or regulated and having the time and facili- 
ties for adequate investigation and for a full hearing 
of the parties in interest. The people must be pro- 
tected against those who are engaged in business en- 
terprises in which the public is commonly interested 
and upon which the public must depend. The man- 
agers of these businesses generally have it within their 
power to oppress the public, or, if | may use the phrase 
current in the seventeenth century, to make a prey of 
the necessities of the people. But it should be recog- 
nized that such administrative bodies are not reason- 
ably qualified to exercise final judicial power with re- 
spect to controverted questions of fact or of law with- 
out independent review by a court of justice. The 
corporations and individuals whose businesses are to 
be regulated, whose earning capacity may be destroyed, 
whose property may be practically confiscated by regu 
lation, ought in common fairness and justice to have a 
day in court upon the issues of fact and law as of 
right before a judicial tribunal bound impartially to 
decree justice according to law. If this involves delay 
and expense, it is far better to submit to that incon- 
venience than to withdraw from them the adequate 
protection of the law, and hand them over to executive 
justice. The example of such denial of the right to 
resort to the courts is altogether too dangerous. 

I am not prepared to say that the time has yet 
come for the creation of special courts similar to the 
French administrative courts, although I am convinced 
that this will ultimately be found to be necessary. Our 
experience with the unfortunate Federal Commerce 
Court is, however, discouraging for the time being 
Some such courts will sooner or later have to be es 
tablished. This aspect of the problem ought to be 
further studied by experienced and competent jurists 
along the lines of Professor Dickinson's essay, to which 
I have referred. It is by no means certain that the 
ordinary law courts are in all cases the best bodies 
for reviewing and adjudicating upon the decisions of 
administrative bodies. Some exceptions are undoubt- 
edly necessary, and the exercise of quasi-judicial pow- 
ers by administrative officers in certain fields can never 
be wholly eliminated. Generally speaking, however, 
and for the present at least, it would be better and 
more satisfactory, in most cases of regulation of pub- 
lic utilities, to grant full review of all essentially ju- 
dicial questions in our regular courts of justice, in 
view of their learning and training, their long-es- 
tablished prestige, their traditions and their moral au- 
thority. The decisions of our courts, federal and 
state, in cases involving the most complicated problems 
ever submitted to commissions (such as the Minnesota 
and Missouri Rate Cases, 230 U. S. 352, 474, and 
People ex rel. Kings Co. Lighting Co. v. Willcox, 210 
N. Y. 479) have long since demonstrated that they 
are fully competent to deal with the most complicated 
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and technical questions of fact likely to arise from 
time to time in the administration of federal or state 
commission laws 

Foremost among the outstanding developments 
in the law relating to public service commissions dut 
ing the period we are now reviewing, as it seems to me, 
is the decision of the Supreme Court of the United 
States in the case of Ohio Valley Co. v. Ben Avon Bor- 
ough, 253 U. S. 287, decided in June, 1920, Mr. Jus- 
tice McReynolds writing the opinion of the court, and 
Mr. Justice Brandeis a dissenting opinion in which 
Justices Holmes and Clarke concurred Che case 
is sometimes called the Ofio Valley case and some- 
times the Ben Avon Borough case. I shall call it the 
Ohio Valley case. The issue which it presented fot 
decision took the Supreme Court into the very heart 
of the problem of administrative law in cases of rate 
regulation of public utilities and the fixing of the value 
of their property. The majority of the court held 
that, if the public utility claimed that confiscation of 
its property would result from the rates fixed by a 
state public service commission, the State must pro- 
vide a fair opportunity for submitting that issue to a 
judicial tribunal for determination upon its own inde- 
pendent judgment as to both the law and the 
tacts, and that otherwise the order of the commission 
would be void because constituting action by the State 
in conflict with the due process of law clause contained 
in the Fourteenth Amendment to the Constitution of 
the United States, which commands that no State shall 
“deprive any person of life, liberty, or property, with- 
out due process of law.”’ It would be impossible to 
exaggerate the importance and scope of this decision, 
or the protection that its principle now affords to the 
owners of property devoted to a common public use, 
and, therefore, subject to regulation, directly or in 
directly, by the legislative power 

It may be of interest to you if 1 digress at this 
point and discuss the change and progress that have 
taken place in the views of the Supreme Court of the 
United States itself since it was first called upon, fifty- 
two years ago, to consider the subject of regulation 
of what we now call generically public utilities, but 
which in that instance were large grain warehouses 
located in Chicago and other places in Illinois. Under 
authority of the state constitution, the legislature of 
Illinois had passed an act fixing the maximum charges 
of public warehouses 





The constitutionality of this 
legislation was presented for determination in the fa 
mous case of Munn v. Illinois (94 U. S. 113: 1876), 
and there was also at the same term of the Supreme 
Court a group of other cases involving the identical 
point of constitutional law. These cases were com 
monly known as the Granger cases and affected the 
rates of railroad companies. The point principally, if 
not wholly, relied on and urged before the Supreme 
Court in the Munn case, was as to the power of the 
legislature to regulate charges of warehouses at all, 
even under a state constitution conferring the power of 
regulation. It was urged on behalf of the warehouses 
that the legislature had no power to fix the maximum 
charges for the storage of grain in warehouses even if 
such charges were reasonable because the warehouses 
in question were private property and, as such, were 
not subject to legislative regulation as to their charges 
The power of the legislature to regulate charges in 
such a business as that of warehousemen, of common 
interest to a large public, was upheld by the Supreme 



























































Court of the United States, affirming the ruling of 
the Supreme Court of the State of Illinois. But, un 
fortunately, Chief Justice Waite, in delivering the opin 
ion of the court, did not confine himself to upholding 


TQ 


the power of regulation, but added the following ex- 
treme proposition (at p. 134) “We know,” he said, 
“that this is a power which may be abused; but that 
Is no argument against its existence or protection 
against abuses by legislatures the people must ‘esort 
to the polls, not to the courts.” He re peated this view 
in one of the Granger cases, decided at the same term 
of the court and reported in the same volume (see 
Petk v. Chicago, etc. Railway Co., 94 U. S. 164), and 
speaking of railways said (at p. 178 “Where prop- 


erty has been clothed with a public interest, the legis- 


lature may fix a limit to that which shall in law be 
reasonable for its use. This limit binds the courts as 
well as the people. If it has been improperly fixed, 


the legislature, not the courts, must be appealed to for 
the change. 

The decision in Munn v. Jllinots and 
cases as to the power oi the legislature to fix the rates 
to be charged by public utilities has been repeatedly 
upheld and has long been acquiesced in as sound; but 
the language which 1 have just read, denying the power 
of the courts to review the reasonableness of the rates 
so fixed, was unsound and created widespread con- 
sternation and alarm. Owners of property devoted to 
a public use at once apprehended that it was there- 
after to be held at the mercy of legislatures, and that 
the unrestricted power to regulate rates would inevita- 
bly lead to confiscatory legislation ruinous to enter- 
prises of enormous value, such, for example, as the 
railroads, and destructive of all security of investments 
therein. Such confiscatory legislation came, as was 
indeed not surprising with legislatures apparently thus 
vested with uncontrollable power of regulation; it was 
aimed principally at the railroads, and in many instances 
great losses resulted. But, after the lapse of ten years, 
the Supreme Court realized that the language in the 
Munn and Granger cases, which I have just quoted 
to you, stated a rule altogether too dangerous and too 
open to arbitrary abuse, and that it had to be qualified. 
In the so-called Railroad Commission Cases (116 U.S 
307), decided in January, 1886, the court, by Chief 
Justice Waite himself, declared (at p. 331) that “This 
power to regulate is not a power to destroy, and limita- 
tion is not the equivalent of confiscation. Under pre- 
tense of regulating fares and freights, the State can- 
not require a railroad corporation t 
property with reward; neither can it do t 
law amounts to a taking of private property for public 
use without just compensation, or without due process 
of law.” But it was not until 1890, fourteen years 
after the Munn and Granger cases, that the court at 
last held, in what are generally called the Minnesota 
Railroad Commission Cases (134 U. S. 418, 457), that 
if the legislature authorized any commission to impose 
unreasonably low rates without allowing a review in 
the courts, the railroad companies would be deprived 
of their property without due process of law. As 
construed by the Minnesota Supreme Court, the stat- 
ute then in question withheld power from the courts to 
stay the hands of the state commission, even though it 
established rates that were unequal and unreasonable, 
and the Supreme Court of the United States squarely 
held that such a statute violated the due process of 
law clause of the Fourteenth Amendment. Mr. Jus- 
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e Blatchford delivered the opinion of the court and, 
said of the statute that “It de- 
its right to a judicial investiga- 


mong other things, 


rives the compat 


n, by due proce f law, under the forms and with 
machinery pt led by the wisdom of successive 
ves for the investigation judicially of the truth of a 
utter in cont: and substitutes therefor, as an 
solute finality, t ction of a railroad commission 
vhich, in view the powers conceded to it by the 
state court, cannot be regarded as clothed with judicial 
ctions { sing the machinery of a court of 
ustice.’ 
lhis doctrine of constitutional law was again em- 
itically declare nd enforced by the Supreme Court 
the United States four years later, in May, 1894, in 
series of cases involving the review of the action of 
the Railroad Cor ssion of the State of Texas. The 
pinion of Mr. Justice Brewer, speaking for the unani- 
mous court in K in v. Farmers Loan and Trust Co., 
154 U. S. 362, did much to clarify the subject and 
firmly to estab this vitally important doctrine of 
ynstitutional | 
But notwithstanding many decisions in the Su- 


ng the power, especially of the 
eview the question of the reason- 


preme Court 


federal courts 






ableness of rates fixed by a state legislature or by a 
mmission acting as its agency or instrumentality, it 
vas not until Ju 1920, forty-four years after the 
lecision of Munn vy. I/llinois, that the court squarely 
‘Id in the Ohi ley case, as I have already stated, 
that the State must provide a fair opportunity for sub- 

itting the issue of confiscation, if claimed, “to a ju- 
dicial tribunal letermination upon its own inde- 
pendent judgment as to both law and facts.” 

This is, indeed, a most striking example of the 
low development of our constitutional law and of 
lange of view the court in the light of practical 

experience and ever changing conditions. It must seem 
ilmost amazing with all the litigation concerning 
rates alleged to have been confiscatory, it should not 


have been until 1920, in the Ohio Valley case, that the 
urt definitely red the doctrine entitling property 


ywners, as a matter of constitutional right, to an in- 
lependent judicial hearing in rate-making cases, not 
nly in respect of question of law but likewise of 
question of fact h are generally in such cases de- 
isive. It should vever, be noted that the principle 
f the Ohio Vall se had been foreshadowed by Mr. 
Justice Holmes, t ve years before, as I have already 
mentioned, in the case of Prentis v. Atlantic Coast 
Line Co. (211 U. S. 210, 228), when he declared, 
speaking of the regulation of railways, that their con- 
stitutional rights might depend upon what the facts 
were found to be, and that value, always a question 


of fact, was genet rate cases the controlling con- 
sideration 

The Ohi 
is my hearers 


to a most instructi 


ase has evoked much discussion, 
idily perceive if they will refer 
article thereon published in the 


Harvard Law Review in the June number, 1927, writ- 
ten by Mr. John G. Buchanan of the Pittsburgh Bar, 
who was one of tl unsel for the successful party, 


the Ohio Valley Water Company. This article ana- 
yzed the case at length and reviewed the subsequent 
lecisions in whi t has been followed or considered. 
In an appendix to the article will be found a full com- 
pilation of cases ng the Ohio Valley case, as well as 
ther rate cases de led since that decision in which 
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the question was presented whether an independent 
judicial review must be afforded. 

Notwithstanding the clarifying effect of the de 
cision in the Ohio Valley case and subsequent cases 
following it, the limits and status of judicial review of 
questions of fact decided by commissions is by no 
means yet clearly settled or delimited. The scope of 
review will evidently depend upon the nature of the 
subject-matter as well as the character of the body the 
conclusions of which are being subjected to review. 
Thus, the determinations of administrative depart- 
ments dealing with matters of mere privilege rather 
than vested right, such as rulings of the Postmaster 
General, the Land Office, the Immigration Commis- 
sioner—where no constitutional question of United 
States citizenship is involved—and the like, will gen- 
erally be held to be conclusive. Rate regulation by 
state public utility commissions since the Ohio Valley 
case is subject to judicial review both on the law and 
the facts whenever challenged as confiscatory and hence 
unconstitutional. Federal bodies, such as the Inter- 
state Commerce Commission, do not seem logically 
distinguishable in this respect, but the court at present 
seems to regard findings of fact of the Interstate Com- 
merce Commission as conclusive if there be substantial 
evidence to support them. Thus, in the case of West- 
ern Chem. Co. v. United States, 271 U. S. 268, 271, 
Mr. Justice Brandeis, speaking for a unanimous court, 
declared that —“‘The determination whether a rate is 
unreasonable or discriminatory is a question on which 
the finding of the [Interstate Commerce] Commission 
is conclusive if supported by substantial evidence, un- 
less there was some irregularity in the proceeding or 
some error in the application of the rules of law.” 
This seems to indicate the view that even if the weight 
of evidence were against the findings of fact of the 
Interstate Commerce Commission, such as upon the 
value of the property of a railway, or the earnings 
from a particular rate, its findings would nevertheless 
be given conclusive effect if there were any substantial 
evidence to sustain them. This is certainly not the 
equivalent of the rule declared by Mr. Justice Mc- 
Reynolds in the Ohio Valley case. The latter case, 
however, was not cited by Mr. Justice Brandeis. See 
also Chicago, R.1. & P. Ry. v. U. S., 274 U.S. 29, 33-4, 
and Virginian Ry. v. U. S., 272 U. S. 658, 663, and 
Mr. Buchanan’s article in 40 Harvard Law Review, 
particularly at page 1057. 

As respects findings of fact by the legislature it- 
self, there is an equal diversity of treatment. The de- 
terminations of a legislature are always accorded great 
respect and a wide latitude of discretion, and in many 
fields of legislation, particularly in the exercise of the 
police power in its proper or strict sense, the deter- 
minations are treated by the courts as practically con- 
clusive, unless palpably arbitrary or totally without 
support. But as respects direct questions of vested 
right, such as whether or not the specified compensa- 
tion provided by statute constitutes just compensation 
for property to be taken for public use, or whether 
rates prescribed by statute are in fact just and reason- 
able and not confiscatory, the courts have exercised 
their function of independent inquiry on these issues 
of fact and have not hesitated, in many cases of con- 
fiscation, to set aside the legislative finding. As Mr 
Justice Brewer said in the leading case of Monon- 

gahela Navigation Co. v. United States, 148 U. S. 312, 
327, “The Constitution has declared that just com- 
pensation shall be paid, and the ascertainment of that 





























































is a judicial inquiry.” Equally the Constitution has 
guaranteed in and by the due process of law clause as 
part of the Federal Bill of Rights that public utilities 
shall not be required to render service without just and 
reasonable compensation, and hence the ascertainment 
of what is or is not just and reasonable compensation 
for such service, based on the value of the property 
devoted to a public use, should 
judicial inquiry. 

I feel justified in expressing the view that the 
court may ultimately ld that the rule of constitu 
tional law declared in the Ohio Valley case as to state 
public service commissions is equally applicable to the 
Interstate Commerce Commission, and that a railroad 
corporation is entitled as matter of constitutional right 
in a rate regulation or other 


likewise be deemed a 


valuation case before the 
latter commission to a fair opportunity for submitting 
the issue of confiscation to a judicial tribunal for de- 
termination upon its own independent judgment as to 
both the law and the facts. The due process of law 
clause in the Fifth Amendment, which is, of course, 
applicable to the Interstate Commerce Commission as 
a federal body, should, it seems to me, afford exactly 
the same degree of protection under like circumstances 
against the Interstate Commerce Commission that the 
identical clause in the Fourteenth Amendment affords 
against similar action of a state commission. The ques- 
tion is not solved or changed by saying that the mak 
ing of rates is a legislative and not a judicial function 
and that the Interstate Commerce Commission in ex- 
ercising this function is acting as a legislative body. 
The same is true of state commissions. The test is 
the effect of the rates prescribed by the federal com 
mission, and if confiscatory they would violate the 

he Fifth Amendment 
ngress would if it fixed 


due process of law clause in 
just as much as an act of | 
similar confiscatory rates 

In the lecture of 1916, I ventured to challenge the 
soundness of the decision of the Supreme Court in the 
case of United States v. Ju Toy (198 U.S. 253: 1905), 
where the court held first, that the decision of an im- 
migration official, approved by the Secretary of Com- 
merce and Labor, was conclusive as against a person 
seeking admission to the United States although such 
person duly claimed that he was a native-born citizen, 
and, secondly, that he was 1 entitled to a judicial 
hearing upon the jurisdictional fact that he alleged, 
namely, that he had in fact been born in the United 
States and was therefore a citizen by birth within 
the express mand 


late contained in the Fourteenth 
Amendment to the Constitution of the United States, 


| 


to the effect that all persons born in the United States 
I said twelve years 
ago that the rule of the Ju Toy case would in my 
judgment ultimately be limited along the lines indi- 
cated in the dissenting opinion of Mr. Justice Brewer, 
concurred in by Mr. Justice Peckham, who insisted 
upon the necessity of a judicial review of the question 
of fact of citizenship, and showed the danger of per- 
mitting adminstrative officials to rule conclusively 
upon such a jurisdictional fact affecting a person claim- 
ing to be by birth a citizen of the United States. I 
then urged that it would sooner or later become an 
intolerable rule that immigration officials should be 
vested with essentially autocratic powers in respect of 
disputed questions of fact affecting the liberty of per- 
sons claiming to be citizens and tendering legal proof 
to that effect 
Now, whilst the Ju Toy case has not yet been ex- 
pressly overruled, it has since 1916 been greatly limited 


are citizens of the United States 
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by subsequent cases and so distinguish 


and qualified as to be now, in my opi f little re 
maining authority. You will find some of the late: 
decisions summarized in a case decided in 1920 an 
reported in 253 U. S 454. 457 s ‘ Jan / at Vv 
White), in which the unanimous opinion of the cour 
contained the declaration that “It is etter that many 
Chinese immigrants should be improperly admitte 
than that one natural born citizen of the nited State 
should be permanently excluded fro s country 
Finally, in 1922, in a case reported in 259 VU, S 
276, (Ng Fung Ho v. White), in a unanimous opinion 
written by Mr. Justice Brandeis, th rt held that a 
person in the United States claiming to be a citizen 


I 
thereof could not, consistently with duce process ol law, 


be deported as an alien without a judicial, as dis- 


tinguished from a mere administrati\ letermination 
of the fact of citizenship. The Ju 7 case was dis 
tinguished upon the ground that it concerned an order 
for the exclusion from the United States of a person 
stopped at the border when seeking to enter this coun 
try, and not, as in the case then before the court, the 
deportation of a person already within our borders 
The crux of the later decision is to be found in two 
sentences of Mr. Justice Brandeis’ opinion as follows 
(at p. 284): “Jurisdiction in the executive to ordet 
deportation exists only if the pers ted is al 


alien. The claim of citizenship is thus a denial of an 


essential jurisdictional fact.’ Exactly the same ele 


ments, I submit, were presented in the Ju Toy case, 
for there likewise jurisdiction in the executive to deny 
admission to this country existed only if the person was 


p in that 


in fact an alien, and the claim of citizens 
| dictiona! 


; 


case was equally the denial of an ess 


fact. I can perceive no substantial difference in prin 
ciple, and I believe that in a few years the court will 
overrule the holding in the Ju Toy case 


I regard these cases, decided since my lecture was 
delivered in 1916, as evidencing a distinct tendency in 
judicial opinion to hold that where essential juris- 
dictional fact is challenged in a case 


nvolving a con- 
stitutional right—such as that of citizenship—due 
process of law requires an independent judicial hearing 

Finally, I venture to predict that the continuance 
of the present inclination towards vesting judicial 








power in public service commissions and other ad- 
ministrative bodies and making their findings of fact 
conclusive may, unless checked, greatly impair the 
practical utility and effectiveness of such bodies and 
may ultimately bring about the defeat of the experi- 
ment of thus regulating business enterprises The 
American people will not long be content to have their 
legal rights conclusively determined Iministrative 
edict or fiat, but will turn back to the courts justice 
and insist upon a judicial hearing, with its guaranty of 
a fair day in court, and to impartial tribunals and rea- 
soned judgment consistently applying ascertained gen- 
eral principles and precedents and excluding bureau- 
cratic discretion with its danger of oppression and 
action dictated by caprice, prejudice, or ion. They 
will not permanently tolerate uncontt dministra- 
tive power in any form however tem; expedient 
or benevolent. The corresponding danger of ultimate 


oppression or injustice is altogether too great. In the 

last analysis, as I am profoundly convinced, the sur- 

vival of liberty in self-governing democracies will de- 
(Continued on pag 
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PROCEDURAL METHODS OF THE BOARD OF TAX 


APPEALS 


Purpose for Which Board Was Created and Conditions with Which It Is Confronted—Rules 
of Practice Issued Under Authority of Revenue Act of 1926—Certain Changes Effected 
In General, Procedure Before Board Similar to That in State 


Court Following Civil Code of Procedure* 


1928 
By 
M emi 

procedure surely. should 
e idea of the end to be reached. 
plies a goa Che common 
the parties to litigation are 
e. The goal of the body hearing 
y defined, but lies somewhere 
ne side, the decision in each case 
most careful and painstaking 
it makes that case a valuable 
e action, and on the other side, 
ig and decision. Litigants are 


tried before a body 
unhurried hearing and de- 
1 expeditious hear- 


yned, and an 
To undet end to which 


Stand the 


" ‘ 
ae } 
fliCcil 


\ppeals aspires, it is necessary to 


t was created 
with which it is confronted. 

ason for the creation of the Board 
the Revenue Act of 1924 was to 


pose for w 


ent. impartial tribunal outside of 
Treasury Department, to de- 
veen the Treasury Department 
the country after the Treasury 


considered the question in 


id finally determined that a tax 
10st controlling reason for the 
ird was that the public was not 
uation in the Treasury Depart- 
e individual charged with the 


» was also charged with the 


he revenue, and which, therefore, 
ibts against the taxpayer and in 
If a taxpayer was unable 
f the Treasury Department 
was to pay the 
Thus, the first 
n the disputed question was 


nent 


his only remedy 


.+ Ti 
its rec 


very. 


Finance Committee, 
which eventually became the 
“Although under 
after payment of 
thereof and 
ial review of the questions in- 
n view of Section 3224 of the 


very 


h forbids suits to enjoin col- 
e such a determination prior 
he tax. The right of appeal after 
is an incomplete remedy and 
American Law Schools, Chicago, Dec., 1927. 
hanges made by Revenue Act of 1928 
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Hon. Forest D. SIEFKIN 
er United States Board of Tax Appeals 


does little to relieve the hardship occasioned by an 
incorrect assessment.” In the same report it was 
also said: “Under the existing law the taxpayer, 
prior to the payment of his tax, may appeal to the 
Commissioner, who has established the Committee 
on Appeals and Review to determine these appeals 
for him. The objections that have been raised to 
this procedure are four: 

“(1) The appeal is from the action of the Bu- 
reau of Internal Revenue, but is taken to a commit- 
tee in and a part of the Bureau. It is urged that 
such an appeal does not involve a review by an im- 
partial outside body, such as the taxpayer is entitled 
to prior to payment of the taxes. 

“(2) It the hearing on the appeal the person 
who is to decide the appeal acts both as an advo- 
cate and judge since he must both protect the in- 
terests of the Government and decide the questions 
involved. , Such conditions do not insure an im- 
partial determination of the case. 

“(3) If the decision on the appeal is in favor of 
the Government, the taxpayer has the right to test 
the correctness of the decision in the courts, but 
if the decision is in favor of the taxpayer, the action 
of the Bureau is final and the correctness of the 
decision can never be tested in the courts. It is 
contended that this procedure results in the decision 
of most doubtful points in favor of the Government. 

“(4) The taxpayer is usually forced to come to 
Washington for the hearing of his appeal, an ex- 
pensive and burdensome procedure.” 

Thereafter, the Revenue Act of 1924 created 
the United States Board of Tax Appeals and de- 
fined some of its powers and duties. Twenty-eight 
members might be appointed by the President for 
two years, and thereafter, the Board was to have 
seven members. The members should designate 
their Chairman and should have a seal judicially 
noticed. The members were permitted to divide 
into divisions, hear and determine appeals filed, 
write opinions in cases where the tax in coniroversy 
was over $10,000, and findings of fact in every 
case. The members of the Board were authorized 
to administer oaths, examine witnesses, issue sud 
poenas. The decisions of the Board were to be 
published and its hearings were public. 

Soon after the passage of the 1924 Act the 
President made recess appointments of twelve 
members. The members immediately designated 
their Chairman, procured quarters and drew up the 
first rules of the Board which were published July 
28, 1924. Two days afterwards the first appeal 


J 



























































































































366 AMERICAN Bar ASSOCIATION JOURNAL 


was filed. Up to September of that year tue entire 
Board participated in the hearing of all cases. In 
September three divisions were created. In Oc 
tober of the same year plans for field hearings were 
announced and between that time and the passage 
of the Revenue Act of 1926 many cases were heard 
in the field by divisions of three members or by 
one or two members on stipulation. At the same 

members in 
Washington. By the end of the year 1924 well 
over a thousand cases had been filed with the Board, 
and by the end of the year 1925 over 10,500 cases 
had been filed. At the time preparations were being 
made for the passage of the Kevenue Act of 1920, 





time there were many cases heard by 
e 


the Board had rendered a large number of decisions 
and cases were being filed with the Board at ap- 
proximately 30 cases a day. It is safe to say that 
the feeling of the general public and of the Treas- 
ury Department was that t soard was fulfilling 
a useful purpose and should be continued and, it 
possible, it should be given sufficient powers to per- 
mit it to function as rapidly and as accurately as 
possible. 

The Revenue Act of 1926 passed in February 
of that year, therefore, continued the Board “as an 
n the Executive branch of the 
Board is composed of sixteen 
for terms of six, eight, ten and 


1 
1 
i 


he | 


independent agency i 
Government.” ‘The 
members appointed 
twelve years. It was again provided that the Board 
should designate a member to act as Chairman who 
was given certain powers in the Act. He could 
divide the Board into divisions of one or more 
members and refer decisions of those divisions to 
the Board for review. The Board was given per- 
mission to impose a filing fee of $10 for each case. 
The hearings of the Board and its divisions were 
open to the public. It was provided by sec- 
tion 907 (a) of the Act “The proceedings of 
the Board and its divisions shall be conducted 
in accordance with such rules of practice and 
procedure (other than rules of evidence) as 
the Board may prescribe and in accordance with 
the rules of evidence applicable in courts of equity 
of the District of Columbia.” It was also provided: 
“It shall be the duty of the Board and of each 
division to make findings of fact and decision 11 
each case before it, and report thereon in writing; 
except that the findings of fact and report thereon 
may be omitted in case of a decision dismissing any 
proceeding upon motion either of the taxpayer, the 
Commissioner, or the Board. Whenever the Board 
deems it advisable, the report shall contain an opin- 
ion in writing in addition to the findings of fact 
and decision.” 

Before considering the rules of practice issued 
as the result of the authority above, it may be ad- 
visable to point out that the Board, being a Federal 
body, is of limited jurisdiction, limited first by the 
limitation placed upon the Federal Government in 
general, and second by the provisions of the Act 
creating it. A general statement of its functions 1s 
ncies asserted by the 


that it redetermines defici¢ 
Commissioner of Internal Revenue with respect to 
income, profits and estate taxes but not other taxes, 
back < ncome and profits taxes 


7 
t 


and only as far 
were imposed by the Revenue Act of 1916, and as 
estate taxes were imposed by the Revenue Act of 
1917. It cannot consider or pass upon questions 
which do not affect tax liability and which are 


academic in their nature, it does not and cannot 


attempt to pass upon questions of admunistrative 
policy, it has no power by the specific provisions 
the Revenue Act creating it to pass upon mathe 
matical errors appearing on the face of the return 
and, should the taxpayer, prior to instituting hi 


proceeding before the Board, be adjudicated bank- 
rupt or go into receivership, such courts oust the 
Board of jurisdiction. If bankruptcy or receiver- 


ship comes about after the taxpayer has filed a peti 
tion with the Board, the Board and the courts have 
concurrent jurisdiction. 

The present rules of practice of the Board pet 
mit the admission to practice of attorneys at law 
who are admitted to practice before the Supreme 
Court of the United States or the highest court o1 


any State or Territory or the District of Columbia 


and Certified Public Accountants duly qualihed 
under the laws of any State or Territory or the Dis- 
trict of Columbia. Admission to practice is by 
application and the Supreme Court of the United 
States has approved the action of the Board in 
passing upon the qualifications of pe s applying 
for admission to practice. Goldsmith 7 nited States 


] 


Board of Tax Appeals, 270 U. S. 117. 

A proceeding is initiated before the Board by 
a petition containing a caption with the name ol 
the taxpayer as petitioner and the Commissioner ol 
Internal Revenue as respondent. ‘The petition con 
tains allegations showing jurisdicti the Board, 
a statement of the amount of the deficiency, the 
nature of the tax, the year for which the tax 1s as 
serted and the amount in controversy as nearly as 
may be determined. Assignments of error are pro- 


vided for and such assignments are followed by a 
statement of the facts upon which the petitioner 
relies as sustaining the assignments of error. A 


prayer setting forth the relief asked by the peti- 
tioner is followed by the signature of the petitioner 
or his counsel and verification of the petition and 
a copy of the deficiency letter from the Commuis- 
sioner of Internal Revenue indicating the action 
of the Commissioner contested by the petitioner.’ 
This petition fulfills exactly the same tunction 
that the bill of complaint, petition or declaration 
does as the initial pleading in a law 
similar, in most respects, to the initial 
code states, and as is required in m: 
is brought in the name of the parti 
An original and four copies are filed 
and accompanied by the $10 filing 
cases by Circuit Courts of Appeals 
the payment of the filing fee before t! 
within which the petition must be fl 
Board is not jurisdictional. Immediately upon re 
ceipt of the petition at the offices of the B ard, the 
petition is docketed and given a nun ber and the 





parties notified. A copy is served o1 the Commis 
sioner of Internal Revenue and he has OO days 
within which to answer, or 45 days within which 
to move. The rules of the Board provide that the 


answer shall be drawn as fully and 


possible to advise the petitioner and the Board ol 
the nature of the defense, and that it shall contain a 
specific admission or denial of each mater! il allega- 
tion of fact, and shall set forth any new matters 


upon which the Commissioner relies for defense o1 
[* The answer is served upon the 


affirmative relief 


1 Rul 
l 7 and 


14 


Rule 
8 Rule 
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PROCEDURAI 


registered mail, and 


yceeeding is deemed at issue 
mend his petition, as of course, 
inswer is filed but after answer 


nly with the consent of the 


eave e Board. Beiore 
g the Board, in its discre- 
rty to amend the pleadings 

c 6 
ire placed upon the general 
which they are at issue, ana 
etitioner, they may be placed 
ndar for hearing outside oi 
Calendar is also prepared of 
e heard in Washington and 
ve calendar is maintained to 
sterred which await, for ex- 
the S eme Court in a case 
g has been placed upon the 
rk advises the parties not less 


nce of the pla e and day where 


the day calendar 
le for submission without a 
( proceedings in which no 
l which evi ience ot con- 
( ubmitted other than by oral 
B 1 here there is a con- 
redicated on an issue of fact. 
( lieu of personal appearance, 
iscretion, may require appear- 
his rule is not intended to re- 


rests the burden of proot 





the hearing proper evidence in 
it is 1 ided that failure 
( support of alleged facts which 
( nissioner’s answer will be 
i] The Board has held in a 
tr go this rule that it cannot 
ich the law requires upon con- 
tement or argument.’ However, 
es ike findings where the 

ssioner admits facts alleged 

is on the petitioner, except 

( new matter of fact pleadec 
len is on the Commissioner.’ 

( letermination of the Commis- 
ved because of insufficient 

yer to overcome this burden. 

e B d that the burden of 

er do¢ yt require him to 

e defenses which the Commis- 

ler to determine the gain 

é property the petitioner must 

¢ pre perty and the cost of the 

e s sequent to the acquisition 

F yne case the Commissioner 

d ints claimed as improve- 

ved by him ir earlier years. 

s to be a matter of affirma- 
part of the Commissioner,’ 
issioner alleges an affirma- 
inswef;r ] i must ] rove the 

- t ‘ Tt} ra 
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facts al 


eged., In another case the Commis- 
sioner, by an amended answer, alleged that he 
should disallowed a greater amount in com 
puting invested capital of the taxpayer, but he 
introduced no evidence in support of this allega- 
tion and the Board refused to increase the amount 
of the deficiency asserted by the Commissioner."* 
It has been held, however, that if the determination 
of the Commissioner is erroneous upon its face, the 
Commissioner’s determination will fail,’* and 
Board will take cognizance of and adjust an erro 
in a computation appearing on the face of a state 
ment attached to a deficiency letter which is an 
exhibit to the petition."* It has been held also that 
the burden of proof to show that an assessment has 
been barred by the statute of limitations is on the 
taxpayer.'® Sections 601 and 602 of the Revenue Act 
of 1928 have shifted the burden of proof in two 
classes of cases: in proceedings involving the issue 
whether a taxpayer has been guilty of fraud with in 
tent to evade tax and in proceedings involving liability 
of a transferee. In both instances the burden has 
been shifted to the Commissioner of Internal Revenue. 
It is provided that the burden as to proving fraud is 
on the Commissioner as to all hearings held after the 
enactment of the new law even though the petition was 
filed prior thereto. 

A proceeding may be dismissed for cause upon 
motion of either party or by the Board upon its 
own motion. Motions are placed upon the day 
calendar and may be and often are argued orally 
and briefed in advance of the hearing upon the 
merits,’® 

Briefs are filed within the time fixed by the 
division the proceeding. Usuaily at the 
conclusion of the hearing the parties ask for sufh 


have 


the 


hearing 


cient time within which to file briefs or agree to 
submit the case without briefs or on oral argument 
or, in some cases, upon the record without eithe: 


argument or briefs.’ Provisions are made for the 
substitution or withdrawal of counsel and the sub- 
stitution of parties.’* It is also provided that the 
parties may, by stipulation in writing, filed with 
the Board or presented at the hearing, agree upon 
any facts involved in the proceeding. A great 
many cases with the Board are now being stipu- 
lated as to the facts, leaving only the question of 
law to be decided. In many cases also counsel for 
the respective parties even agree as to the amount 
of the deficiency in tax, which leaves to the Board 
only the duty of entering an order in accord 
ance with the stipulation.’"® The rules of evidencs 
applicable in the courts of equity in the District oi 
Columbia govern the admission of or exclusion ot 
evidence before the Board and its divisions. This 
rule enacts the requirement of the Revenue Act oi 
1926. In general the Board takes judicial notice of 
those things of which courts take judicial notice, 
evidence of customs and common under 
‘ and considers the ordinary presump 


receiv es 
standings, 


11. General Lead Batteries Company, 2 B.T.A. 392; Nellie Kene 
fick, Executrix, 3 B.T.A. 659 

12. The Saxman Coal & Coke Co., 2 B.T.A. 175 

18. Bruce and Human Drug Company, 1 B.T.A. 342; Index Notion 
Company, 3 B.T.A. 90 

14. Quadriga Mfg. Co., 2 B.T.A. 1119 

15 Edwar M. Lawrence, 3 B.T.A. 40 

16 Rule 32 

17 Rule 3 

18 Rules 36 and 37 

19 Rule 38 

20 Tonawanda Power Cs ; B.T.A. 1105 

21 Amalgamated Sugar ( 4 B.T.A. 568 
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evidence.** Che 

t considered con- 
the final determination 
of the Commissioner giving ris¢ the proceeding 
results in throwing the burden of proof on the 
taxpayer.** 

The Board has had many cases in which the 
competency of witnesses has been considered in 
arriving at the final decision of the Board. Most 
of those, however, are cases in which the question 
is as to the knowledge of the facts by the witness 


tions known in 
Commissioner’s findings 
clusive, except in so far as 


or as to the qualifications of the witness as an 
expert. Such questions, obviously, deal merely 


with the weight to be given to the testimony.™ 
A transcript of the proceedings is made by the 
official reporter.** It is provided that documentary 
evidence may be replaced by copies. 
Subpoenas are issued only upon filing of a 


written application which states the names and ad- 
dresses of the witnesses and details as to the place, 
time of appearance, and in the case of documentary 
evidence, a sufficient descripti Depositions are 
taken upon application and order of the board or 
by stipulation of the parties and are either upon oral 
examination or upon written interrogatories.” 

At the hearing of the case counsel for both 
parties enter their petitioner makes his 


‘ 


appearance, 
opening statement and the Commissioners counsel 


makes his. The petitioner presents his evidence, 
his witness being subject to cross examina- 


tion by the Commissioner’s counsel, and when 
the petitioner 
spondent presents whatever evidence he has, his 
witnesses also being subject cross examination. 
At the conclusion of the hearing, the parties de- 
termine whether they will argue the matter orally, 
file briefs or submit the proceeding upon the record, 
the case is taken under submission and findings ot 
fact and a decision are made by the division hearing 
the case. Under the present procedure the division 
usually consists of a single member. A tentative re- 
port of the case, consisting of findings of fact and 
opinion, is made by the division and is submitted 
to two other members of the Board for their sug- 
gestions. The completed report of the division is 
then sent to the Chairman who, within thirty days, 
may order it reviewed by the eutire Board or may 
have it promulgated as a division decision. If it is 
not reviewed by the Board it is promulgated as the 
decision of the member hearing the case. If it is 


has closed his case the _ re- 


+ 
\ 


reviewed by the Board it is so designated. 

Section 601 of the Revenue Act of 1928 changes 
the procedure so as to expressly provide that it is the 
duty of the divisions of the Board, in the first instance, 
to determine the proceeding to make a report of 
such determination [he report of the division be 
comes the report 
such report by the division, unless the Chairman di 


e Board within 30 days after 


rects a full revie Boa Provision is also 
; = ne : 


made that a report of a di 


not be a part 
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of the record in any case in which the Chairman « 


rects that the report be reviewed by the Board 


A. recent decision of the Supreme Court of the 
District of Columbia held that the former prac- 
tice of the Board in reviewing each case hout a 


wi 
| ] 


specific order by the Chairman was in conflict with 

the requirements of the law, and that therefore, the 

decision of the division is the decision of the Board 

ordered to be reviewed The 

court also held that should a review 

I Chairman, the interested taxpayer should be 
} 


unless specifically 


tl 
notified that such review was to take place “and 
that he should be given an opportunity to be heard 
before the Board ... .’* 
the Board, whether by the board as a whoie or 
the division, is promulgated, the Boar 
settlement of final determination under Kule 50 
he parties may stipulate that the de iencies Ol 

shall be redetermined at a stated 





After the ecision Ol 


overpayments 
amount, and file a stipulation as the isi f an 
order on consent, or either party may prepare a 
redetermination showing the basis 


prope sed 


method of its computation and file it with the Board 
I 


\ copy is served on the adverse party the matter 
is set for hearing on the settlement If the opposing 
party does not agree he files a computation of his own 
and the parties may appear before the division trom 


which the decision emanated to argue w 


tion is in accord with the Board’s opiniot On such 
settlements it is not uncommon for the parties to ask 
for the introduction of further evidence, either supple 
menting the evidence introduced at the hearing 
covering points not raised at the hearing. The con- 
sistent practice of the Board has beet 
evidence upon the final determination and this prac 
tice is now stated in Rule 50. The few exceptions to 
the rule have been cases in which the decision by t 
Board has raised issues which were not considered 
such a case it would seem that t 
} 


the parties | 


preferable procedure would be to grant a new trial for 
the presentation of such issues, since therwise the 
trial of a case is piece-meal and unsatisfactory to all 
parties, the Board included 

A further rule of the Board (Rule 62) prescribes 
the method for hearing the difficult questi nvolved 
in special assessment cases, and provides for a sever 
ance of issues by first considering the uestion of 
whether special assessment 1s permitted an then, 
so, to determine the extent of the relief 


At the end of November, 1927, thet 
Board 19.642 cases ‘ tnis 


> 
issue, 12.968 were on the general 





ing before the 
1651 were not at 


. o47 } ; 

calendar, 56/7 were on the reserve i 1 vait 
‘ ] ‘ . «11 

ing a decision in a controlling case, 2,286 were on 

the circuit calendar for hearing fiel« 489 


vere on the day calendar, prir 


in Washington and 426 were awaiting a final divi 





sion order in accord with the promulgated Board 
opinion, The sixteen members Board had 
under submission 928 cases and 327 cases were in 
various stages preparatory to pu Dut 

the month of November 515 cases were closed 

compared with 496 docketed. Between December 
Ist and 28th 551 cases were closed hes figures 
give a fair idea of the volume of work before the 
Board, the problem which contront t al the 

























































unner of disposition. That the procedure adopted 


s calculated undle such volume is shown by a 
teady increas« the number of cases closed which 
in be expected to continue. In addition, it may 
easonably be expected that many of the cases 
vhich are 1 being decided are becoming prece- 
lents for future action and will automatically dis- 
se the g cast make settlement pos- 
le in othe é e they reach the Board. 
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In general, the procedure before the Board may 
be very much likened to the procedure in a state 


court which follows a code of civil procedure. The 
pleadings define the issues, the rules of pleadings 
are liberal, the rules of evidence are similar to those 
applicable in most courts in trials before the court, 
and there are no innovations which do not find 
their counterpart in one or more of the states of 
the Union or in the Federal courts. 
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Sometimes Bring 
ments fe 
tage 
DMUN RKE, spe aking of the French bar, 
wrote vhatever the personal merits of 


yers must have been, and 


malt la 
in many it uw ubtedly was very considerable, in 
that military kingdom no part of the profession had 
been much regarded except the highest of all.” 
llowever just or unjust such criticism may have 
been in 1789 applicable to the Third Re- 
public. Grey robably the foremost Latin lawyer 
of his day, led Marshal MacMahon at the 
Elysee. M 1 and Poincare are recognized 
leaders of tl r of Paris Doumergue, when 
elevated to tl Presidency, was the outstanding 
barrister of Nimes. Briand has no peer at Saint 
Etienne i, to call off the great French 
idvocates of t one has but to recall the names 
of those ominate French statesmanship. 
And yet t Bar, so masterfully led, has but 
ttle in com vith the profession in the United 
States It to an attenuation of its pre- 
gative hat | not be countenanced in Amer 
ca I do not refer to the fact that France, like 
kngland, seg the barrist m the solicitor 
| have in n the hereditary aspect of the office of 
solicitor and, i1 me cases, that of barrister 
The rol the French avoué is, in certain aspects, 
somewhat ana us to that of the English solicitor 
\ll pleadings must be drafted by him and filed by him 
He briefs the e for the avocat, or barrister. The 
respondent must be similarly represented by an avoué. 
Once avous hus been “constituted” all papers 
must be set n them and not upon the parties. 
he tria vey S nducted by the 
ués, wl personify their clients, but by 
< 
[here is nothing incongruous in all of this. It 
has, to a Britis edent. But what 
the American 1 is great difficulty in understand- 
¢ is the f ws are,’ quote the text of 
the law il officers attached to Courts of 





Vixred Tribunals, Cairo, I 


gypt 


Justice. Their official duties,” continues the statute, 
“consist in getting up the facts of the case and in filing 
the pleadings.” 

This means, when reduced to its final analysis, that 
in an ordinary action at law between A & B both par- 
ties are compelled to retain government officials in 
order to have their private disagreement submitted to 
a Court. What, however, emphasizes the abnormality 
of this exaction is the circumstance that these State 
functionaries fill an hereditary or rather a purchasable 
office. This statement, when put into print in an Amer- 
ican publication, assumes a challenging note. All that 
I have done, however, is to transcribe what is set forth 
in a law enacted April 28, 1816. This statute is still 
in force. It prescribes, say the Pandectes Francaises, 
verbo avoué, that: “the office of avoué is susceptible 
of private ownership and, as such, may be acquired 
in just the same way as any other private property, 
that is to say by sale, exchange, donation, testamentary 
bequest or otherwise.” 

The number of these posts varies according to the 
importance of the Court to which the incumbent is 
attached. In a judicial district like that of Paris it 
is said that such plums sell for more than a million 
and a half francs. This figure will strike one as be 
ing more than modest when it is recalled that these 
beneficies may be likened to a seat on the Paris stock 
exchange. When I speak of the Court of Cassation 
I shall say a few words as to the mechanics of filling 
vacancies in this closed corporation. 

Admission to the Bar, properly so called, of the 
various District Courts and Courts of Appeal is hedged 
around with requirements somewhat akin to those ex- 
isting in the United States. There is one departure, 
nevertheless, from the general rule applicable in 
America. It provides that one must have practiced 
law for at least three consecutive years before the 
lower Tribunals and have gone through a carefully 
ordained course of practical training before one may 
appear at the Bar of an Appellate Court. Lawyers, 














































































































who have answered 
King’s Counsel. They do not “take silk.” On the 
contrary, those who have not made this grade are 
called stagaires or apprentices 

When one approaches the Court of Cassation one 
again enters a strange sea. That Tribunal is the most 
august judicial body in France It is composed ot 
forty-nine justices or conseilles They rarely sit en 
banc. They are generally divided into three divisions 
Their decisions are pearls of brevity They have 


} 


l 1 , and verbosity ot 


J 
f 


nothing of the eloqu 
dictated opinions. To win a suit 
tellectual élite is the keenest of pleasures. The only 
fly in the ointment is that cases are decided in such a 
masterly fashion that disappointed pleaders have a 
hard time finding out how to “cuss out” their judges 

Avoué and avocat, in this Tribunal of last resort 
are blended into one person. His title is that of Avocat 
a la Cour de Cassation. The right of defending one’s 


before such an in 


interests before this Supreme Court by counsel of one’s 
own choice would appear to be a constitutional pre 





rogative. It may, therefore, perhaps, be assumed that 
this is the reason why naught is there known of a 
avoué. It is, nevertheless, decreed by a Royal o1 
dinance, dated September 10, 1817, and still in force 
that there shall “be attached to the Court of Cassation, 
ministerial officers known as Avocats a la Cour di 
Cassation, who alone shall have power to file plead 
ings or argue, verbally or in writing, | th 
Court.” 

These posts 
incumbents. Today, whenever an applicant desires to 
enter this Holy of Holies “he must,” to quote the 
Pandectes Frangaises,’ present to the Secretary of the 
Order: 

“(1) proof that he 
three years, 

“(2) the resignation or death certificate of the 


etrore e said 


become the private property of thet 





avocat to whose post he aspires and 

““(3) a certified copy of the contract entered into 
with the retiring avocat or his heirs 
These same rules app 
other Courts 

The number of these choice Cour de Cassation 
morsels is irrevocably fixed at sixty France has but 
one Court of Cassation When it is borne in mind 
that but sixty men may plead before this highest of 
Tribunals and that these privileged ones may bartet 
or bequeath this monopolistic right it becomes cleat 
that they own franchises worth a considerable sum 
The great lawyers, whose names I have mentioned 
are not avocats a ia ur de Cassation They plead 
before the District urts and the f Appeal 
An avocat a la Cour de Cassation is not permitted to 
appear at the Bar of these Courts which mark tl 
heart-beat of the nati 


s 


A score of articles of the French Civil Code could 
be cited which enumerate certalt leg il instruments 


1 1:97 ’ 


which may only be validly passed before a Notary 
Public. The sheriffs (/utsster who serve writs for 
the various Tribunals have a like stranglehold upon 
their jobs. In a word, the lawyers of France operate 
in a field where almost the verv atmosphere is foreign 
to American conditi 

I shall not insist upon the effaced part played by 
both avoué and avocat in getting the facts of their 
case before the Court Nor. shall | refer, except in 


Vf sche Aahl] wit 


passing, to the Ministére pu iffice it to say that 
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chanism of a French Court is attuned 


to the music of paternalism 





I 

In civil cases witnesses are not examined in open 
court Counsel present written statements setting 
forth all admitted facts and their arguments in sup- 
port of contested allegations. The latt supported 
by such documents,—letters, telegran exhibits 
as may tend to establish and clarify the ted points 
\nd then the case is argued at the Bar. If, after full 
discussion, the bench considers that vé il evidence is 
necessary it so states in an interlo | 





It there sets fortl the specific matters 


desires to be enlighted It is not customary for the 
entire Court to assist at the inquiry thu ered. One 
of its numbers is delegated to preside er these pro 
ceedings He hears the witnesses it mbers t 
is he who puts such questions as he deems requisite 


\fter he has finished his examination he ially turns 





towards the silent barristers and says to then “Gen 
tlemen, do you care to propound il uestions ?” 


“Non, Monsiew Président 


If they answer “yes,” they do so with great deference 


hey are prone to say 


[hey then explain, with delicate court what pat 
ticular details they would like to elaborat It is the 
a ee | amine: dade off the anectinnir 
uage who agai does all of the que l g 

Seen through American lenses al tf this appears 


1 


to dwarf the personality of the French lawyer. One 





must, however, cast aside domestic spectacles when 
one contemplates foreign fields. Civilization is a mo 
saic where every stone has its setting In the life of 
the France of the XX Century the sar plays the 
le at the clergy and the 1 ty did dur 
! TET It is his cultural stinction, his 
te ‘y and his high moral character that 
have won this leadership for the French barrister. It 


is his sane conservatism that has mad the sheet 





anchor of the Third Republic He res ts traditions 
Chey may savor, in certain instances f hereditary 
privilege. Nevertheless, taking them as a whole, they 
have given him a prestige that is a priceless asset 
lhe educational requirements necessary for ad- 


mission to practice put upon ever 


\ 
of college training. There is no short cut 


hall marl 
to the Bar All candidates must have received the 
degree of Licencté en droit. This diploma can be con 
ferred only by one of the State Universiti In France 
there are no “sheep-skin manu factori These gov 
ernment institutions are not night-scl hey are, 
the contrary class 4’ col r¢ I h pre- 
scribe a three years’ course conduct full-time 
rofessors. No one may be admitted | wulté de 
Droit who has not received what is popularly called the 
hot, and officially, the degree of Bachelor of Arts 
But because one has one’s University papers 1n 
rder one does not necessarily enjoy the right to prac- 
tice law I have already said that Az 1 la ur 
Cassation, avoués and notaries are Ministerial Of 
ficers who hold hereditary privileges While no such 
‘losed door prevents access to the ( urts f Appeal 
and to the subsidiary Tribunals, nevertheless, les 
its @ la Cour d Appel, taken as a whol nstitute 
a legal entity They have corporate rights Their 
administrative and disciplinary powers recognized 
by statute They form a guild It is known as 
Ordre des Avocats. Its origin goes © like that of 


another Order, to ancient times 


\n official decree dated June 20, 1920, defines the 


onditions now requisite for admission to the Bar, and 











pel 
rig 














Tue Frencu Bar FROM WITHIN 371 





I mean that of the Courts of Ap- 


by the term “Bar ! 
peal and of all inferior Tribunals. Article I of this 
law provides that all lawyers appearing before the 


-eyeral Courts of Appeal form “L’Ordre des Avocats. 


lo be admitted to practice one must 
(1) be a French citizen, 
(2) be li n droit, 
(3) formally apply for admission to the Order 


f Barristers 

(4) satisfy the Conseil de l’'Ordre, or governing 
.uthorities of the Bar of one’s (a) “honorability, (b) 
lignity and ndependence of life,” and 


(5) take the oath prescribed by law 


It is this creati of a corporate spirit that gives 
such vitality to the French Bar. It is in no sense a 
‘rubber-stamp” institution. It does not admit unto 
its privileges « man whose brains may have won 
for him a college degree. On the contrary, to quote 
what Appleton says in his work on the. “Lawyer's 
Profession’ All of the past of him who seeks ad- 
mission to the Bar must be laid bare by the stagatre 
or apprentice who knocks at the portals of the ¢ rder. 
And. during the three years that this probationary 
period lasts, it the duty of the Bar Council to keep 
its eyes riveted upon the fledgling 

So essential is it that the probationer satisfy his 


lodge that he sl be able to earn enough money to 
maintain the dig: of his profession that his finan- 
cial status is examined. I am told that this 
is carried so far that a delegate of the Order visits 
the home of a prentices in order to see whether 
or not the general surroundings are commensurate 
with what the Bar considers an irreducible minimum. 

The corp powers of the Order are vested in 
a committee chosen by the Bar and known as the 
It is presided over by one of its 


Conseil de r’¢ ra? é 
dtonnier. He receives his man- 


members, style 


date not from this elected body but from the profes- 
sion itself The term of office both of the Batonner 
and of the Con usually one year, with eligibility 


for re-election t is not customary for a President to 
serve more than two terms. Such details, including 
that of the length of the commission, are regulated 
by each Court peal group and not by the decree 
of June 20, 1920 The size of each Board is auto- 


matically established by the number of members at- 
4 7 o » . “7 . - aan in 
tached to a given Bar The Paris ymnseil is fixed by 
law at twenty 
This Board exercises complete disciplinary con- 
trol over the Bar. It may suspend a delinquent or 
disbar him Appeals from its decision are taken di- 
rect to the Court of Appeal of the district in whic n 
the accused practiced 1 understand that the Bench 
rarely modifies ecision arrived at by the Bar Coun- 
cil. This means creat deal for I am informied that 
the conmwnittees clined t be very severe in their 
penalties and very exacting in fixing their standards of 
right and wrong 
The organic law before cited has a holy horror 
of anything appt hing what might be called the com- 
mercialization of the Bar It is, therefore, decreed 


that no lawyet engage in trade, even as a silent 
partner, or hai nv accessory occupation for which 
he receives pav. This principle is carried so far that 
a Barrister is not permitted to serve on the Board of 
Directors of a limited company. Cresson, in his “Cus- 


toms and Rules of the Legal Profession,” quotes, with 
approval, a decision which declared that “it is incom- 
patible with professional duties and dignity” for a 
lawyer to go to the corporate seat of a company, at- 
tend its meetings, draw up its minutes and look over 
the accounts of the institution before they are sub- 
mitted to its Bankers. 

The Paris Bar does not allow its members to 
display a sign of any kind. They may not even have 
a door plate indicating their profession. Until re- 
cently they were not permitted to use letter head 
stationery. The Bar Council still nails to the cross 
any man who makes the slightest attempt at advertis- 
ing. Ambulance chasers are inexorably pursued. No 
lawyer may bring an action for the payment of a fee 
unless he obtains the specific authorization of the Bar 
Council. This permission is very often refused as the 
general tendency is to look upon an honorarium as 
something voluntary. It is only granted when the 
amount claimed is obviously less than moderate and 
the refusal to pay clearly indicative of bad faith. 

Lawyers, when they appear in Court, wear a 
black gown somewhat similar to, but more formal 
than that adopted by the American bench. This of- 
ficial attire gives them a distinction which adds to their 
prestige. But it is their rigorous self-imposed and 
self-enforced discipline that assures them their abiding 
influence. They represent a professional élite of 
educated gentlemen who have high ideals and who 
live up to them. To be an avocat 4 la Cour d’Appel de 
Paris or of the most remote provincial center is to 
stand forth among one’s fellows. This modern Ameri- 
can idea of a member of the Bar being a President 
of a Base Ball Club, a High Commissioner of the 
Movies or a Chewing Gum magnate is not counte- 
nanced in France. The French lawyer may be said 
to have taken Holy Orders. His sacerdotal office is 
as indivisible as that of any priest of the Gospel. We, 
of America, have drifted far from this ideal. We 
would do well to ask ourselves whether it would not 
be worth our while to do something towards emulat- 
ing the high standards set by the Gallic Ordre des 
4vocats, 


Judge Moore’s Resignation from World Court 


“John Bassett Moore has resigned as American 
judge on The Hague World Court and may have pre 
cipitated a final argument over actual United States 
participation in the court’s affairs. Moore resigned to 
devote his life to compiling a 75-volume record of all 
arbitration treaties from earliest Greek and Roman 
times to the present. As the court is a League of Na- 
tions tribunal, Moore’s successor will be named by the 
League Assembly at its September meeting. As 
Moore’s successor will be elected only for the unexpired 
part of his term that ends September 30, 1920, it is 
thought probable an American will be named. John W. 
Davis, 1924 Democratic Presidential nominee, and 
George Wickersham, former attorney general, have 
been mentioned as possible nominees. League enthu- 
siasts have mentioned Charles Evans Hughes and Wil- 
liam Howard Taft, Chief Justice of the United States 
Supreme Court, but Americans regard it as extremely 
unlikely that either would take the job.”—Law Notes. 











THE LAW SCHOOL AND THE PROFESSION 


Are Schools Doing All That Could Reasonably Be Expected to Train Students for Work of 


Profession? 


Variety of Tasks That Confront Novice — Immense Storehouse of 


Material on Unlitigated Practical Legal Problems on File in Law Offices— 
Case Books Suggested to Give Students Benefit of This 
Mass of Experience 


By JosePpH L. LEwINsoN 


Member of the 


N THE illuminating address on “The University 
and the School of Law” published in the April 
number of the American Bar Association Jour 
nal, President Angell of the Yale University points 
out how the law school has been enriched by its 
connection with the university. University meth 
ods in legal education have met with the hearty 
approval of the profession; and to an increasing 
extent lawyers are looking to professorial writers, 
not only for text books, but also for guidance in 
law reform. But as Dr. Angell says: “It is cleat 
that a school of law as we in America conceive it, 
must primarily be a vocational school, or forthwith 
sacrifice the quality which commends its existence 
to our people.’”* From this it follows that impor 
tant as it is to the state to rear and maintain a body 
of jurists, publicists and legal scholars, the main 
business of the law school is elsewhere. Its office 
is to train men for the practice of law 
No lawyer of experience, of course, expects a 
student to be qualified to practice unaided at 
graduation, or for a number of years afterwards; 
for regardless of how sound the student’s grasp of 
legal principles he can scarcely have the knowledge 


of affairs, maturity, judgment and ability to handle 


himself which he must have before he can be 


deemed a competent lawyer. But, while not ex 
pecting law schools to turn out full panoplied prac 
titioners, I make bold to put the question: Are the 


law schools doing what might reasonably be ex 
pected of them toward training men for the pro- 
fession? 

In approaching this question two further 
questions suggest themselves, namely 

1. To what extent is the student, at gradua 
tion, prepared for the tasks that await him in prac 
tice! 

2. May we properly look to the law school to 
do something more than it is now doing to bring 
the student closer to the work he will be called 
upon to do as a lawyer? 

The American lawyer is essentially a caretaker 
of clients rather than an advocate. Most of his 
time is spent in counselling clients, drafting papers, 
negotiating business transactions, and various mat 
ters incidental to these things, rather than in the 
preparation and conduct of cases. Not that one 
can be deemed a well-rounded lawyer without hav- 
ing spent some time at the trial table; for, regard 
less of the handling of litigation, it is at least doubt- 
ful whether a lawyer can do office work to the 


1 American Bar Association J : \ XIV, p. 188 





Los Angeles Bar 


best advantage without some experience in at- 
tempting to get his ideas accepted in the forum 

Upon entering the profession the novitiate is 
confronted with a variety of tasks. If the matte: 


in hand should turn on an abstract question of law, 


though not settled by authority, he would doubt 
less feel at home and acquit himself well; for ex 


ample, if called upon to give an opinion or write 
a brief on whether the lien of a chattel mortgage 
executed in Minnesota on property in that state 


and recorded in accordance with its laws, would be 
enforced in California against a bona fide purchaser 
there, the property having been removed wrong- 
fully and the mortgage unrecorded California 
On the other hand, should the recent graduate un 
dertake to give counsel regarding a routine busi- 
ness transaction, or draft a simple instrument, or 
carry on business negotiations, or prepare or try a 
case, he would be in unfamiliar territory. Thus, 
if asked what should be given special attention in 
a long term lease, he would probably not be pre 
pared to advise regarding the problems arising in 
connection with the tax, insurance and Jiquidated 
damage clauses. Or, if he should set out to draft 


a conditional sales contract for a corporation sell- 


ing automobiles—wishing to do more than slav 
ishly copy a form—he would perhaps do not a little 
worrying; and after examining such contracts as 


he could lay his hands on, and trying to envisage 
the situations that might arise in lif I 
contemplated contract, and searching texts and di- 
gests more adapted to the needs of the brief writer 
than the draftsman, it would not be surprising if 
discovered that the technic of draftsmanship was 
to him a strange language. Or, if he should urdet 
take to negotiate the settlement of a just claim for 


personal injuries with a claims agent of the old 

school, before long he would be apt to conclude 

that there were things in practice not found in the 

Regulations. And should he attempt to probate 
db i i 


an estate, foreclose a mortgage or prepare and try 
rite a brief on 





a case of any consequence, or even wri 
appeal in a case where the facts were complicated, 
he would likely feel that his law school course af- 
forded little guidance. 

Negotiation and trial work are, 
It is generally thought that an art can be acquired 
only by apprenticeship to a master, plus practice. 
This may be granted without conceding that the 
novitiate would not be aided by advice and counsel. 
Most lawyers find themselves pursuing methods 
they stumbled on by accident or picked up by ob- 


course, arts. 












































or gleaned from their de- 
etter way? Bacon 
negotiation and it might not be an 
attempt the compila- 
a k on the subject from the bi- 
en and captains of industry. 

he Bering Sea controversy with 
nezuelan trouble with Ger 
f osevelt, may be 
\s in negotia- 


1 ‘ +. 
al situati 


; ms keep on 
nation of laboratory material 
rters’ transcripts of cases at 
to points of some utility to 
get some idea as to 
opening statement for plain- 
ng statement at all 
ect to incompetent 
examine when documents 

pe hment, and when to waive 


icy may not be the 
ect tter of class room discussion, but 
hil give consideration to the 
he student should be left 
haphazard and by chance, such 
experienced lawyers as lend 

Illustration ? 
nglish text book is designed 
business is the conduct of 
ing of “opinions of coun 
is neglected apparently on 
re only “donkey work.” In 
xt books, even those intended 
deled on the English. Toa 


nt tl ise books foll the same plan 


ach to the legal problems 
litigated mat- 

rations intended 
s t thodox the author 


the subject.’ 
ise, one may 





the subject is to 
“ all the at 
and corpora 
student is 

ns and as to 
ged with ‘powers 
om pletely 
nd the ‘rights of 
f under 


With this pict well in ‘mind the 





sent t r nderstanding 
g ns ences which is not 
Professor Frey in Yale Law 


Tue LAw SCHOOL AND THE PROFESSION 





373 





ters is different. For the most part litigation re- 
lates to something that has been done, while a 
vast portion of unlitigated work relates to some- 
thing about to be done together with the implica- 
tions involved. In a way, the difference in method 
between the two is the difference between author 
and critic, not to say between ship builder and 
master of a salvage tug. 

The thousands of legal documents being pro- 
duced by the various law offices of the country 
every year contain a storehouse of material on un- 
litigated problems. While, of course, new problems 
are constantly arising in office practice as in trial 
work, many of the problems of office practice have 
been reduced pretty much to routine in our large 
law offices. This is true to a considerable extent 
of the vast range of office practice. To illustrate. 
Take the field of real estate practice, from a simple 
contract of sale to oil leases, cost plus construction 
contracts, and subdivision trusts. Further to illus- 
trate. Take the field of corporate finance from a 
certificate of preferred stock to a voting trust, a 
tax free certificate, (the income of which arises 
from public improvement bonds), and the consolli- 
dation of a state bank and trust company, their 
conversion into a national banking corporation, and 
subsequent merger with another national bank. 

Choosing the vehicle of law for a client’s needs 
is daily bread and butter to the office lawyer. De- 
cisions between common stock, preferred stock, 
and bonds, between chattel mortgages and condi- 
tional sales, between a partnership, corporation, 
agency or business trust are samples of this ac- 
tivity 

Why can not legal problems arising in office 
practice be isolated and laid bare in a series of 
case books? 

Take a conditional sales contract. Such points 
as these arise: Whether the indebtedness should 
be evidenced by a promissory note, whether such 
promissory note, if taken, can be made negotiable, 
the distinction between a condition and covenant, 
whether certain clauses should be made both con- 
ditions and covenants, whether the purchaser has 
an assignable interest, the effect of providing for a 
forfeiture, and whether a statement of seller’s 
remedies upon default should be made rather than 
remitting him to his legal remedies. Or, take a 
bank reorganization. Such problems as_ these 
arise: Whether a trust office can be made the sub- 
ject of barter and sale by the legislature, whether 
when a layman transfers his property in trust to a 
state trust company he impliedly consents that the 
property may be transferred by operation of law to 
a different institution obtaining control of the first 
institution by consolidation proceedings in accord- 
ance with an existing statute, and whether a court 
trust with a state institution passes to a national 
banking corporation into which the state institution 
is merged. 

It is a matter of common observation that 
youthful practitioners (often without the advan- 
tages of university law school training), who have 
spent some time in the employ of title companies, 
collection agencies, or corporation legal depart- 
ments, have a working knowledge of real estate 
or commercial practice or corporate finance which 
is the envy of lawyers who have not gone through 
the same mill. Can it be that the law school can 
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take a youth and send him into the profession 
equipped to dispute an abstruse question in con- 
flict of laws with veterans of the bar and yet be 
powerless to give him the ground work of a con- 
tract of guaranty? 

And why cannot something be done toward 
making a draftsman of the student? 

No laboratory material is required. With the 
facts of business transactions put hypothetically, 
why should the student not try his hand at the 
preparation of legal documents under the tutelage 
of an instructor or fellow? A little practice of this 
kind might bring home to the student that the ideal 
of draftsmanship is simplicity together with such 
clarity that one bent on misinterpretation cannot 
torture the document into something not intended. 
It might also make the ordinary rules for the con- 
struction of writings a part of the student’s work- 
ing knowledge—than which few better things 
could be done for him. It might also give the 
student some familiarity with the structure of in- 
struments in common use; and with the ordinary 
devices and safeguards of draftsmanship, such as 
definition of terms like ‘“‘cost” and “profit,” the use 
of artificial language, avoidance of general expres- 
sions in elaboration of particular expressions, and 
provision for machinery for performance where 
legal remedies are uncertain or inadequate. 

\nd why cannot practical exercises be given 
in the drafting of court papers? Many an applica- 
tion for a preliminary injunction has failed because 
jurisdiction did not sufficiently appear by reason of 
the absence of formal allegations, or because the 
supporting affidavits stated nothing but con 
clusions or ultimate facts; and many a case has 
been reversed because of inartificial findings. 

And why cannot the student be given some 


f 


grasp of such routine matters as the mechanics of 


appellate practice, mortgage foreclosures and pro- 
bate practice? 

And why cannot something be done toward 
showing the student how to write a brief on a 
complicated record? 


Returning to the two questions put above, 
lamely: 

1. To what extent is the student, at gradua 
tion, prepared for the tasks that await him in prac 
ticer 

2, May we properly look to the law school to 


do something more than it is now doing to bring 
the student closer to the work he will be called 
upon to do as a lawyer? 

It is submitted that the answers to these ques 
tions should be as follows 

1. Practically not at all except to handle ab 
stract questions of law 

2. Yes. 

Assuming these answers to be correct, it is not 
for a mere practitioner to present a program to edu 
cators. But were I forced to open the discussion I 
should hazard the following: 

The study of the biological sciences is not 
deemed an adequate preparation for the practice 
of medicine. The practice of law, like the practice 
of medicine, being at best merely applied science, 
why should not some functional instruction be 
given in preparation therefore? The functional ap- 
proach to legal problems is, I understand, used at 
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the Harvard Business School.* Consider reducing 


the pre-legal course to two years and articulating 
it with the law course. Consider spending the next 
two years in historical and theoretical inst 
somewhat along present lines. Consider spending 
two years more in functional work. Above all, try 
to find a man or group of men to do for the second 
quarter of the twentieth century what was done tor 
the third and fourth quarters of the nineteenth by 
Elliott and Langdell, and their co-workers 

Lawyers are not alone in raising questions re 
garding professional education. 

John Hays Hammond says: 

“In mining, in engineering, and in neat all of the 
professions excepting possibly medicine, where the union 
between teaching and practice is admirable, the univers! 
ties are as a rule well behind instead of well ahead of 
current practice.” 

A Columbia professor writing in the Harvard 
aw Review says: 


_ 


...A lawyer is not a social scier 
craftsman A carpenter must know wood as well as 
tools, and not only wood but also people's i 

Our law courses, aimed largely at producing a lawyer 


y 

=A 
< 
= 


who knows neither the uses to which his ques are 
put, nor the impacts of fact out of which his techniques 
emerged, turn out at best a man under a handicap; more 
typically, they fail even to teach him his techniques; only 
the gifted can learn in vacuo. . As facts gr 
complex, as the lag between courts and life be 





obvious, the need presses, for improving the tea 
to fill the gap.’ 

Within the past few months the Dean of the 
Yale School of Law has said: “It seems incredible, 
but it is fair to say that the best schools have made 
no important contribution to legal education ex- 
cept the case system and full-time instruction in 
fifty years.” Yet within the past fifty years Amer- 
ica has come of age, and the work of the lawyer 
has been’ revolutionized. Surely, therefore, it 
should not be regarded as presumptuous to suggest 


that our law school methods bear re-examination. 








8 “Teachers of Business Law are practically f ed to think in 
such terms as ‘The Law of Credit,’ ‘The Law of Organization,’ and even 
‘The Law in Relation to Business Risks,’ and in thinking in such 
terms they are bound to bring together for arison from various 
parts of the digest legal provisions that serve s ir functions in busi 
ness. Lawyers in practice are of course forced t es ar surveys 
of the digest, and ymparisons between devices that the law student 
has no occasion think of together For exa r n a particular 
business problem, such as the acquisition of a new nt, the actual 
alternatives might be the acquisition of shares of stock or a e of the 
plant. The comparisor »f course, must be made by the business execu 
tive with many z f the subject in view, but the legal differences 
hetween any tw levices must never be ver € Letter dated 
May 2, 1928, of Professor Nathan Isaacs of Har Business School 

Mr. Joseph Henderson, kindly furnished by t tter t ter with 
eave t publist 

4. “What the Professors Do Not Know ( ¢ ¢ Vol. 65 
p. 86 

5 Professor Llewellyn in Harvard Law g ew \ 4 PP 
145-6, 1926, reviewing a case book on Mortgages 

6 North American Law Review, Vol. 22 3 ebruary 
1928, “The Law S 1 Tomorrow,” by Robert H 


A Binder for the Journal 


On page VI of the advertising section of this issue, 
readers of the Journal will find an announcement of what 
we regard as a very satisfactory binder for the Journal. 
Many members will no doubt be glad to preserve their 
Journals for the coming year—and perhaps for past years— 
in this manner, and we suggest that those who are inter- 


ested turn to the announcement. 
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HOW THE ASSOCIATION WAS ORGANIZED 








in Court Room in Town Hall of Saratoga Springs, Then a Flourishing 
rsuant to Call Issued by Leading Members of the Bar—The Association 
Seen as Bond of Union—Report of Proceedings — First Active Step 


Concerned Legal Education 


By Hon. FrANciIsS RAWLE 


er of American Bi 


upon which the 
was organized at 
The Founders 
Hall on Broad- 
he United States 


narrow room hardly more 


‘venty-five mem- 
+} 


er 


nost beautiful days 


The choice of 
and an obvious 
summer resort 

wport and even 
e famous. It 
Kast was con- 
for both Southern 


famous race meet. 


rt which then 


riginated in the 


orig 


ticut acting upon a 


New Haven. It 
of the names at- 


ng at Saratoga, 
1878, to consider 
ng an AMERICAN 
from one of the 
the undersigned 
vdy of delegates, 
he country, which 
views and friendly 
nt thing for those 
helping to assimi- 
extending the benefit 
lure of unsuccessful 


mbers of the Bar 
a project might 


sent on the day 
please communicate 
organization to 
who will report to 


received 


v, Kentucky 
New Ye rk 


Connecticut 


Georgia 
Pennsylvania. 


York 
Illinois 
Massachusetts 


Vi 


Virginia 


w Association; President 1902-2 


The list of those to whom it was sent is pre- 
served among the archives in a large blank book. 
It contains six hundred and seven names from 
forty-one states and territories and the District of 
Columbia. The greater number of them are in the 
well-known handwriting of Judge Baldwin, who, 
it may be said, carried on for his committee of 
three appointed for the purpose by his State Bar 
Association the entire correspondence which led to 
the Conference. Of these names ninety-six were 
members of the New York Bar, fifty-four of the 
Massachusetts Bar and fifty of the Connecticut 
Bar. More than one-third were from the State of 
origin and its two neighboring states. It would 
appear that the leading lawyers in the various 
states were not then as well known to the profes- 
sion throughout the country as they are in these 
latter days. 

The responses were hardly encouraging. Only 
fifty-four of those invited responded that they ap- 
proved and would be present. A slightly larger 
number (64) expressed their approval but said that 
they would be unable to attend the Conference. 
Thus hardly one in five made any reply to the in- 
vitation. Still it must have meant something that 
there was but a single dissenting reply: “Such 
meetings would be very pleasant but he doubts any 
practical utility.” It may be said that it was a day 
of small beginnings. 

The meeting was called to order by Roger 
Averill of Danbury, Connecticut. John H. B. La- 
trobe of Baltimore was elected temporary chair- 
man. On the nomination of Simeon E. Baldwin, 
Francis Rawle of Philadelphia was elected secre- 
tary, and later Isaac Grant Thompson of Albany 
was elected an additional secretary. 

Upon the motion of Thomas J. Semmes of 
New Orleans, it was voted that those present who 
had received invitations should be considered as 
organizing the meeting. The Registry was then 
signed by seventy-five persons from twenty-one 
states (of which nine were Southern States) and 
the District of Columbia. There were ten present 
from New York, nine from Connecticut, eight from 
Massachusetts, seven from Maryland, and six each 
from Louisiana, Pennsylvania and Vermont. Ne- 
braska sent two and Michigan and Mississippi one 


1. In an address of welcome at the Fortieth Annual Meeting at 
Saratoga (1917), Edgar T. Brackett of Saratoga said: “The few mem- 
bers of the bar who came together in the year 1878 met on the 2ist day 
of August, in the Municipal Building known as the Town Hall, in a 
room still devoted to legal uses, in that it is a part of a country law 
office which each of you is invited to visit at his pleasure.” (Raports, 
A. B. A., 1917, Vol. XLII, p. 20.) 

2 First Refort, A B.A 1878, p. 4 


















































zach. There were twenty-four from Southern 
states and fifty-one from Northe 

It will not escape notice that the Conferenc« 
was held only thirteen years after Appomatox, 
only three more than the years that have now 
passed since the end of the Great War. Its effect 
in healing the dissensions of the war between the 
states was undoubtedly important. Or it may be 
looked at from another point of view—the appear 
ance at the meeting of the leading lawyers of the 
North and South was in itself proof that those 
dissensions had already been healed and that the 
members of the Bar, at least, were looking to the 
future and not to the past This thought may, 
today, seem surprising, but it was in the minds of 
the men of that day. 

A committee of one from each State repre 
sented and the District of Columbia on Permanent 


rn states. 


Organization and Credentials was then appointed 
After a recess they brought in the following resolu 
tion which was adopted 

Resotvep, That all gentleme ‘ ive signed the regis 
ter this day are properly redited and constitute the men 


bers of the Conference 

The same committee reported for permanent 
officers of the Conference Benjamin H Bristow of 
Kentucky for President and the same Secretaries 
and they were elected 

A committee of nine was on motion of Carle 
ton Hunt of New Orleans appointed to report a 


constitution and by-laws. It was as follows: 


Srmeon F. RBatpv Connecticut 
Henry Hitcucocx, Missouri 
Epwarp J. Puetps, Vermont 
Tames S. Prrru Kentucky 
Henry Situ, New York 

Rurus KIN O} 

WuittaMm Gast Massachusetts 
CARLETON Hunt, Louisiana 


Henry GREEN, Pennsylvania 


Mr. Hunt insisted that parliamentary practice 
required that the mover of a committee be made 
its chairman, and he was then placed at the head of 
the Committee. 

The draft which was presented at the after 
noon session had been prepared by Simeon E. Bald 
win in advance of the meeting 

A committee appointed t 
candidates for member 
any members of the Bar 
brought in at the afternoon 
names. It was voted that “the gentlemen named 
be admitted as members of the Conference upon 
the same footing as those who signed the roll at 


report additional 
f the Conference from 
iow present in Saratoga, 
session twenty five 





4 


the opening session 

On motion of Judge Baldwin all who had re 
take part in the Conference 
t] 


ceived invitations ti 
and had notified him of their desire to be present 
were elected to membership—ninety-two in all; 
and, finally, seven who had signed the call for the 
Conference but had not been present, were elected 


as members. 
At the afternoon session the draft of a Con 
stitution was taken up and considered by articles. 





3 In a letter to the write ears afterwards Tudge Bal 
win said that he h | . t Ad s that st summer spend 
ing my spare hours in planning t Cor . f the Embrv It is 
obvious that this committee fr » wrdiv have had tin 
enough between the morning ad r? t afternoon session t 
prepare a Constitution 

4. Of these tw \ Vills f Louisville, K 
tuck, » former ( k " is 1, ann 


sole survivor but his < ers t t Ass ation has not 
continuous 
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(Article IX was amended by providing that “the an- 
nual meeting shall consist of at least thirty mem 
bers” and by providing that the members present 
should constitute a quorum. Article X was amended 
by providing that an amendment of the Constitu 
tion should require a vote of at least thirty mem 
bers in the affirmative. The constitution as amended 


was adopted as a whole. 

At the morning session of the second day, after 
electing thirty-seven members fri 
states, reported by the Council, nominations for 
officers were made and their election followed 

President, James O. Broadhead, of St. Louis, 
Missouri. 

Secretary, Edward Otis Hinkley, of Baltimore, 
Maryland. 

Treasurer, 
Pennsylvania 

Executive Committee, chosen from the mem- 
bers of the Council: 

Luke P. Poland, of St. Johnsbu Vermont 

Simeon E. Baldwin, New Haven mnecticut 

William A. Fisher, Baltimore, Maryland 

The Secretary and Treasurer were by the Con- 
stitution members er officio of the 
mittee. 


seventeen 


Francis Rawle f 


DD 


Philadelphia, 


rl 


mxecutive (om 


It is interesting and worthy of note that the 
first step looking to the active work of the Asso 
ciation was taken on a motion that the Committee 
on Legal Education and Admissions to the Bar 
should be instructed to report a plan for assimilat- 
ing throughout the Union the requirements for 
admission to the Bar, and for regulating, on prin- 
ciples of comity, the standing throughout the Union 
of gentlemen already admitted to practice in their 


own states. 

The work of Legal Education thus begun was 
carried on for years with much earnestness by suc- 
cessive Committees and by discussions at the meet 
ings. It is not too much to say that in the course 
of time it resulted in a very great and fundamental 
improvement in Legal Education and in elevating 
the standards of the profession. It may be con- 
sidered to be one of the most important achieve- 
ments of the Association. 

Other subjects, of less importance than Legal 
Education, were brought forward and referred to 
committees; uniformity in the law of negotiable 
instruments; the authentication of instruments af- 
fecting real estate; and the taking and perpetuating 
of testimony out of Court. The Executive Com- 
mittee was directed to report measures for establish- 
ing close relations between the Association and the 
Bar Associations of the several State A motion 
directing the Executive Committee to report on 
the incorporation of the Association was debated 
at length and finally laid upon the table 

The membership at the close of the first meet- 
ing was two hundred and ninety-one from twenty- 
nine states and the District of Columbia. Louisiana 
led with thirty-five; New York came next with 
thirty-two; Connecticut and Massachusetts fol- 
lowed with twenty each. The farthest western 
state was Nebraska and Louisiana was the farthest 
southern state. Of the total membership, one hun- 
dred and sixteen came from southern states, thirty 
from states which were then usually spoken of as 
the West, and seventy-five from New England. 
The average number of members from each of 
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the states re} : i BF ct of Colum- 
i was iess tl 
The move t the formation of the Amer- 
an Bar Ass began the State Bar As 
sociation of ( it. In the sublished min 
tes of i meet that Assox n held at New 
vel 1878 t rs that on mo- 
n ot >in Co! I ildy in Lt (4 2 mittee of three 
as appoint der th priety of organ 
izing an assuriat of Ameri Lawyers with the 
wer to is rcular subject rhe 
;overnor, Ri ) Hubba Simeon E. Bald- 
win and W umersl ere named as the 
committee It worl lone by Judge 
Baldwin 
On June Zi 18/38, this committee reported to 
the Bar Asso n that “responses favorable to 
uch an organization had been received from lead- 
lawye rs i states al that it “had de 
ded to issue ting meeting of the 
eading lawy¢ toga on August 21, to dis- 
cuss the propriet f forming su an Associa- 
tion.” The report was accepted ten members 
f the Connect t ir were ap} ted as delegates 
to the propos¢ ‘ nierenc¢ 
hen the ent oO lst 
State Bar ciatior iad before August 21, 
1878, been orga l in several states 
In Ne 1 preliminary convention was 
held in Nove 1876. The report of a meeting 
held in Nov 1877, as designated as the 
First Annual | ort Since the the series has 
been continu ept 1 L559 he 1882 Report 
was designat the Sixtl ual Report and 
the 1884 Report the Seventh Annua \ special 
or “called” 1 ting was held New York in 
October, 1883, 1 eive Lord ( leridge, the ¢ hief 
Justice of | Phe ecept was reported 
in 22 pages ere included the Report of 
the 1884 meet The latter Report contained 
only a Prize | an orati G. Milburn 
ind formal n 
The State r Association of nois was or 
ganized in fa 1877 The meeting held in 
January, 1878 lesignated as the first annual 
meeting. Sin he eeting ive been con 
tinuous and tl ports have bee egularly pub 
shed 
he | i t Bar Associ held its first 
annual meeting Ma 1875 Reports of the first 
innual meeting the third (1876) and the 
fifth (1878 ( iblished. In 1912 there was a 
reprint of the iv’s the early Association 
1874-1881 i} \ new as 
sociatiol 189 
\ New |! e St \ssociation was 
formed in 1873 ed for about e years \ 
new associatio1 formed S89 
The Connecticut State Bar sociation was 
formed » Jur . 1 led 1¢ existence wun- 
til 1910, befor h year it published no An 
\ ¢ om 
s I Wh vy H S eta that 
Ass a x es ! Hie 
rites vide ted in the 
on fet ar "Ber Ancssio- 
tions i cy f lowa, Des 
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nual Report—merely minutes of proceedings in 


some of the years 

\ Wisconsin State 
ganized in January, 1878. 
1878 ‘1881. 


Bar Association was or- 
No meetings were held 
The regular annual meet- 


No 


between and 
ings with published Reports began in 1900. 
meeting was held in 1902. 

In Nebraska a State 
ganized in January, 1876. 
until 1882, they 


Bar Association 
Its meetings were ir 


was or 


when 


regular ceased. A new asso- 
ciation was formed in 1900.° 


Belleville, Illinois, in re 
sponse to the Call wrote Judge Baldwin that sev- 
eral years ago he had agitated such an association 
and had published his views in the Chicago Legal 


Gustave Koerner, of 


News, suggesting that the Chicago Bar Associa- 
tion should take the matter in hand. He added 
that “Such an Association would have a most 


forceful tendency to weaken mutual prejudices 
and would be a means of cementing our Union so 
lately disrupted.” 

The Albany Law Journal, in its issue of Au 
gust 24, 1878, forth that the American Bar 
Association had just been organized “in pursuance 
of a resolution adopted by the Jurisprudence De 
partment of the American Social Science Congress 
at its last annual session.” 

But we know that there was only one Colum 


sets 


bus. 

6. See Bi raph and Historical Check List of Proceedings of 
Bar and Allied A cre ns, by A Small, aw Librarian of the 
lowa State br les Moines, 1923 a most useful compilation and 
the res 

Utilizing Personal Contacts 
The following extract from a pamphlet issued 
several months ago by the Special Committee on 


Increase of Membership of the Association of the Bar 
of the City of New York sets forth very effectively the 
aid which lawyers can and ought, if possible, to render 
to the Bar Associations to which they belong. 

“While the Association has had for some years a 
Special Committee on Increase of Membership, the 
personal of its members with the thousands 
of non our Bar are necessarily limited. It 
would be a great help to the special committee and a 
resultant gain to the Association if each member of the 
Association would take the matter up with his own 
acquaintances. Many fully qualified 
lawyers have never been approached with regard to 
membership and perhaps feel some reluctance in mak 
ing ap] The desire of the Asso- 
ciation to increase its membership among lawyers in 
good standing at our Bar can best be accomplished 11 
each member will assume a personal responsibility in 
respect of his own professional associates and personal 
friends. Even local clubs do not depend for their 
growth entirely on voluntary applications for member 
ship but rely on their members to promote increase 
from among their friends. 

“Members of a learned profession surely should be 
desirous of affiliating themselves with some voluntary 
organization which gives them opportunities for fra 
ternizing with their fellow members and makes pos 
sible collective representation and expression. There 
is nothing so well adapted to maintaining professional 


contacts 


members at 


associates and 


lication themselves 


ideals, solidarity and fraternity as a strong organiza- 
tion composed of the most active and influential mem- 


profession.” 
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ORIGIN, DEVELOPMENT AND FUNCTIONS OF THE 
UNIFORM DOMESTIC BILL OF LADING 


Carriers’ Practice to Contract Specially with Patrons Is Source of Our Domestic Bills of 
Lading—Uniform Bill Adopted by Traffic Associations—Difficulties Raised by Dif 


fering Views of State Courts and Legislatures- 


“et ee 
Legislation 


Congressional 


Interstate Commerce Commission’s Hearings and Final Action Pre 
scribing Form—Change in Nature of Bill as Contract 


By RoBert WRIGHT STRANGI 


Vember of the R 


HE past year, the 151lst-152nd year of our Govern- 

ment, witnessed an astounding progress in our eco- 

nomic life, but in no way 
strikingly illustrated than in the 
railroad transportation system. It was indeed a far 
cry from the tedious and hazardous transportation by 
coach and Conestoga wagon to the gigantic commerce 
between the several states and adjacent foreign coun 
tries that occurred in 1927. During that year there 
were loadings of about forty-five million freight cars 
and the railroads earned over one billion, eighty-five 
million dollars. The rates, rules and regulations filed 
with the Interstate Commerce Commission governing 
the various details of this commerce were many, but, 
with the exception of the transportation of live stock, 
there was one instrument that was common to very 
nearly the whole—the uniform domestic bill of lading 
This bill of lading has been the subject of much litiga- 
tion and judicial interpretation and has been treated 
incidentally by text writers on the law of bailments 
and carriers, but it has received scant attention in 
proportion to the importance of its function. The 
uniform domestic bill of lading, its origin, develop- 
ment and provisions, should afford an_ interesting 
source of discussion 


was this progress more 
development of our 


Origin of Domestic Bills of Lading in the 
Common Law 


The public nature of a common carrier’s business 
and the extent of its liability for goods delivered to it 
for transportation were well established by the com 
mon law at a very early date. Its origin has been 
spoken of as being “as ancient as the law itself.’* In 
the early cases it was held that, due to the nature of a 
common carrier’s business, its liability to shippers and 
patrons was that of an insurer of the safety of goods 


except tor loss or 


delivered to it for transportation 

I - . * 
damage to them caused by an act of God or of the 
re § . > - . 

King’s enemies. In the celebrated case of Coggs vs 
£ : a ; , YES 
Bernard,” decided in 1702, Holt C. J., making frequent 

d g | 
references to decided in 1601, 
quaintly stated the law at that time to be as follows 


Southcote’s case, 


“The law charges this person thus entrusted to carr: 
goods, against all events but acts of God, and of the ene 
mies of the King. For though the force be never so great 
as if an irresistible multitude of people should rob him, 
nevertheless he is chargeable. And this is a politic estab 
lishment, contrived by the policy of the law, for the safety 


of all persons, the necessity of whose affairs oblige them 
Angel on Carriers, se 422 
2 2 Lord Raymond 909, 92 Eng. | epr 107 


3. 4 Co. Rep. 83 t 6 Eng. Re r.) 106 





hmond ] ad., Bar 

to trust these sorts of persons, that the ay be safe 
their ways of dealing; for else these carrier ght have a1 
opportunity of undoing all persons that dealings 
with them, by combining with thieves & l yet ng 
it in such a clandestine manner as would not be possible to 
be discovered And this is the reason t AW s founded 


upon in that point.’ 

It would seem that in those days the persons en 
gaged in the business of public carrier were 
bad lot, for even the insinuation of the courts upon 
their moral status did not awaken such persons to a 
consciousness of their evil ways, and nearly one hun- 
dred years later we find Lord Mansfield, in the case 

ae 


of Forward vs. Pittard,* decided in 1785, stating the 


law at that time in no less striking language 


to prevent litigation, collus and the necessity 
of calling into circumstances impossible to be unraveled, the 
law presumes against the carrier, unless he shows it was 
done by the King’s enemies, or by suc ct as could not 
happen by the intervention of man, as storms, lightnings 


and tempests Che reason is for fear that it may give 


room for collusion, that the master ma trive to be 
robbed on purpose and share the spoil 

Whatever was the necessity for this stringent lia 
bility upon carriers for loss and damage to goods while 
in their care, it resulted in a heavy burden resting 


upon them, and they presently began to contract spe- 


cially with their patrons with a view to lessening their 
liability. Lord Mansfield stated in the case of For- 
ward vs. Pittard,® that there was a practice among 
carriers to limit their liability by special contract prior 
to the eighteenth century. In the case of Morse vs 


Slue,® decided in 1684, holding a master liable for 
goods taken by force from his ship, Hale said: “If 
the master would he might have made a caution for 
himself, which he omitting and taking in the goods 
generally, he shall answer for what happens.” It was 
not, however, until 1750, in the case of Dale vs. Hall,’ 


that a shipper proceeded against a carrier in assumpsit 


upon a contract rather than in tort on the custom of 
the realm.*® 
In the practice of carriers to contract specially 


with its patrons is found the source from which come 
our domestic bills of lading. It is true that in Eng- 
land from 1804 to 1830 carriers were allowed to limit 
their liability by a general notice,® but this was not 


on the latter date there was enacted 


long the case for 


4 1 T. R. 27, 99 Eng. Rep. (repr.) 9% 
5. Ibid 
t 1 Vent. 238, 86 Eng. Rep. (repr.) 159 
I Wils K. B. 281, 95 Eng. Rep. (repr.) ¢ 
s Angel on Carriers, sec, 422 
’ It is s that this doctrine was first recog red Westminster 
Hall in the case of Nicholson vs. Hall Fast 
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The Supreme Court of the 
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e case of N. Y. C. R. Co. vs. 
1873, that court finally held 
tract of a public carrier must 


relieving a carrier 
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negligence was not reasonable. 
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1895, the court said that if an instrument constituted 
“a receipt for the goods and an agreement to convey 
them to a certain place” it was immaterial whether it 
be called a bill of lading or a shipping receipt. 

However, the establishment of a shipping receipt 
as a bill of lading engrafted to the former a third func- 
tion that had been exercised by bills of lading from 
an early date—that of a muniment of title to goods 
covered by it. The demand for uniformity of bills of 
lading was largely due to this function. 


Uniform Bills of Lading 


Due to the stimulus of the rapid growth of rail 
road systems during the last quarter of the eighteenth 
century, commerce was greatly expanding and the 
markets of the average shipper were widening in their 
It became the rule rather than the exception 
for a shipper to have his goods transported to a point 
requiring the services of several carriers whose lines 
connected, and, as bills of lading or shipping receipts 
issued by the various carriers differed in greater or 
lesser degree in form and contractual conditions, such 
shipper was bound by as many contracts differing in 
form and contents as there were carriers engaged in 
the movement. To correct this situation, some of the 
carriers by special agreement, one with another, began 
to “guarantee” to the shipper the bills of lading of 
their connecting carriers. This practice had a bene- 
ficial effect, as was stated in the case of B. & O. Ry 
Co. vs. Wilkins,”° decided in 1876: 

“Thus a shipper of grain or other produce to Baltimore 
or Philadelphia may sue his home carrier for loss or dam- 
age, occurring in transportation between Wheeling and 
Baltimore, or Baltimore and Philadelphia, and, in like man- 
ner, a Philadelphia or Baltimore merchant shipping his goods 
to the West, may sue the Philadelphia, Wilmington and 
Baltimore or the Baltimore and Ohio for like loss occurring 
on any of the western connections of the line. This, in our 
opinion, was the intention and extent of the guarantee.” 


SCO] eC 


The practice of guaranteeing bills of lading of 
connecting carriers was of course helpful to the ship- 
pers, but it fell short of accomplishing any general 
uniformity of bills of lading. However, it was appar- 
ent that great good would be accomplished by the 
adoption of a uniform bill of lading for use through- 
out the United States, and the work of preparing such 
a bill was begun by the larger carrying companies. It 
was a difficult task, and within the years 1889 and 
1890 the results of the labor first began to be felt. In 
June, 1890, a circular was issued by the Chairman and 
Vice-Chairman of the Joint Committee of the Trunk 
Lines and the Central Traffic Association, in which 
notice was given of the adoption of a uniform bill of 
lading by the carriers constituting these Associations, 
to be put in force July Ist, 1890." 

The adoption and use of this uniform bill of lad- 
ing was a step forward in the attainment of an effi- 
cient system of transportation, but there was a situa- 
tion which largely nullified the benefits which other- 
wise would have been derived from its adoption and 
use. The legislatures and courts of the several states 
were in material conflict upon the application of the 
functions of bills of lading.** Particularly was this 
conflict apparent in statutes of the several states pro- 
viding for the negotiability of bills of lading, some 
20. 22 A. R. (Md.) 26 
21 Porter, Law of Bills of Lading, sec. 550. This bill of lading 
both as a receipt and a contract was somewhat similar in form and con 
ditions to the uniform domestic bill of lading now in use. The contract 
1 clauses. Clause “10” provided for the protec- 
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transferred by 


providing that 
such negotiation should be the same as 


merely providing ) 
endorsement and delivery and 
the effect of 
that of bills of exchange or promissory notes.*° 

This conflict of laws did not work for an aid and 
convenience to the ever expanding internal commerce 
of the United States. Quite often carriers, shippers 
and holders of bills of lading were in a quandary as to 
the applicability of the law where a bill of lading was 


issued (lex loci contractus) or where the contract was 
to be performed (lex loci solutionis).2* And this was 


the situation in 1906 when Congress for the first time 
exercised its constitutional power to provide for the 
issuance of bills of lading by carriers engaged in in 
terstate commerce. 
Congressional Legislation 

Congress, by act of Feb. 4, 1887, 24 Stat. 379-382, 
had legislated upon certain phases of the conduct of 
carriers engaged in interstate commerce, but no pro- 
vision was made in that act for the issuance and adop- 


tion of bills of lading But by act of June 29, 1906, 
34 Stat. 595 (Carmack Amendment) Congress did so 
provide. This act declared that an initial or receiving 


carrier should issue a through bill of lading for goods 


to be transported in interstate commerce and be liable 
to the holder thereof for loss and damage occurring 


during the entire transportatio t prohibited any 
contract or agreement contrary to t provisions of the 
act, and provided that nothing therein should deprive 


a holder of a bill of lading of any remedy or right of 
action enjoyed under the existing law 

This act took away from an initial carrier its 
former right to make a contract limiting liability for 
loss or damage occurring exclusively on its own line, 
and its constitutionality upon this ground was chal- 
lenged, but in the case of A. C. L. R. Co. vs. River- 
side Mills,** the United States Supreme Court held 
the act to be constitutional 

From the time that the Riverside Mills case was 
decided until the decision in the case of Adams Ex- 
press Company vs. Croninger,”’ decided in 1912, there 
was much conflict in the decisions of both state and 
federal courts involving the effect of the Carmack 
Amendment upon state statutes. There were statutes 
of various states providing remedies to holders of bills 
of lading more favorable than were included in the 
Carmack Amendment, and under the proviso of that 
amendment it had been held that such state statutes 
prevailed. But in the Croninger case it was finally 
held that the purpose of Congress in passing the Car- 
mack Amendment was to assume exclusive jurisdiction 
in the fixing of carriers’ liability in interstate com 
merce, which put an end to this conflict of authority 

By act of March 4, 1915, 38 Stat. 1196 (1st Cum 
mins Amendment) the scope of the Carmack Amend 
ment was materially enlarged Che interstate com 
merce included was extended to that between the states 
and adjacent foreign countries,*® and the same liability 
was imposed upon an initial carrier irrespective of 
whether a bill of lading was actually issued; the right 


23. Porter, Law of Bills of Lading, secs. 443-458. Shaw vs. Rich 
mond, 101 U. S. 557, Tiedman vs. Knox Ml 612 

24. Ibid. secs. 89-94 

25. Penna. R. vs. Hughes, 191 1 S. 477, 48 L. Ed. 268 

26 219 | S. 186, { L. | 67 

27 226 U. S. 491, 57 I Ed. 314 

28 Pierce vs. Wells Fargo & ( 9 U. S. 278, 5§ -5 

29. In the case of Southern I ‘ s. Southgate Va.) 
661, decided De 22 27 was } Ww i was 
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mission published its report as of June 27, 1908.” 
In this report the adoption and use of suggested forms 
and conditions of bills of lading for “straight”? and 
for “order notify” shipments were recommended. But 
the Commission expressly disclaimed authority to pve- 
scribe the forms and conditions of these bills of lad- 
ing and to compel their adoption and use. 

The Interstate Commerce Commission thereafter 
filed a report on December 7, 1919," after conducting 
further investigations and hearings on this subject 
[he shippers and carriers were in a number of in 
stances still unable to agree upon the suggested uni- 
form bills of lading and the passage of the Carmack 
Cummins Amendment had increased the need of such 
a bill. In this report it was held that under act of 
Congress June 18, 1910, 36 Stat. 539, the Commission 
now had the power to prescribe uniform bills of lading 
and to compel their adoption and use, and forms for 
export bills of lading, as well as domestic bills of 
lading, were prescribed. The Commission 
as follows: 


reasoned 


“And herein lies the Commission’s power to lay hands 
upon the ‘issuance, form and substance’ of bills of lading 
he act specifically requires carriers subject thereto to 
issue bills of lading. The Commission has undoubted au- 
thority to enforce this requirement in a proper proceeding 
It can require carriers to file with it the rules and regula 
tions which they write into their bills of lading. It can, 


by due process, require that uniform rules and regulations 
l carriers subject to its jurisdiction It can 


be adopted by 
determine whether such are in and of themselves, or as 


interpreted in the practices of the carriers, reasonable, and 
nondiscriminatory, and, if otherwise, condemn them and 
prescribe reasonable rules and regulations, in which event 
the carriers must obey. 

“An appropriate order will be entered in connection with 


this report prescribing forms of domestic and export bills of 
lading which we find would be just and reasonable to be used 
upon the lines of all common carriers subject to the act who, 
together with the Director General of Railroads, have been 
heretofore served with notice and by due have been 
made parties respondent herein.” (Italics supplied.) 


process 


Exception was soon taken to the right of the In- 
terstate Commerce Commission to prescribe the form 
and conditions of uniform bills of lading, and upon a 
petition filed by the Alaska Steamship Company and 
others the United States District Court for the South 
ern District of New York enjoined the Commission’s 
order,*? holding that the Commission had no authorit: 
“to draw carriers’ bills of ladings in whole or in part.” 
\n appeal was taken to the United States Supreme 
Court, but before the case was heard Congress passed 
the Transportation Act of 1920 and, as it was con 
ceded that the provisions of this act would require the 
conditions in the bills of lading to be altered, the 
court held the question to be moot and remanded the 
case, with directions to dismiss without prejudice to 
the right of complainants to assail “any future orders 
of the Commission prescribing bills of lading after 
the enactment of the new legislation.” 

The Interstate Commerce Commission rendered a 
third report in the matter of domestic bills of lading 
on October 21, 1921.%* Section twenty-five of the 
Transportation Act had provided for authority of the 
Commission to prescribe the forms and conditions of 
export bills of lading but had made no provision for 
prescribing the form and conditions of domestic bills 


4 I 

41 In re Bilis of Lading, 52 I. C. C. R, 677 

42 Alaska S. ( vs Inited States, 259 Fed. 718. Three judges 
sitting, as by law required, and one dissenting 

43. United States vs. Alaska S. Co., 253 U. S. 118, 64 L. Ed. 808 

44 In re Domestic Bills of Lading and Live Stock Contracts 
et. & Se ae 

































urisdiction hav- 


of lading, and, a court of competent | 
ing held that the Commission had no power to pre- 


scribe the form and conditions of domestic bills of 


lading, the Commission very proj] erly considered to be 
doubtful its right to so prescribe them. So, in this 
report the form and conditions of a umform domestic 
bill of lading were prescribed, but it was therein spe- 
cifically stated that no order was being entered com- 
pelling its use. The Commission said: 


“The rules and regulations constituting the form of 
bills of lading affect ‘the value of the services rendered to 
the passenger, shipper or consignee’ within the meaning of 
section 6 of the interstate commerce act, and must be filed 


with us in accordance with the provisions of that section 
Certain obvious advantages accrue to the carriers through 
the use of uniform bills of lading approved by us. No order 
will be enforced.” (Italics supplied.) 


3ut the Commission used the following significant 


language in suggesting what would happen té a car- 
rier who failed to adopt and he prescribed form: 
“Our conclusions as to what will be reasonable rules 
and regulations for the future appear in Appendixes D & F 
For a number of years this proceeding has been before 
us in one way or another, many irings have been held, 
and elaborate arguments have been presented orally and on 
brief. The desirability of uniform bills of lading is acknowl 
edged by all. Uniformity necessarily involves subordination 
of some individual views to the general good. It has seemed 
to us advisable without any elaborate discussion of the con 
tention of the parties, and the decisions of the courts, to 


make rules and regulations prescribing the forms of do 
mestic bill of lading and live stock contract which we find 
will be reasonable for the futur: In case of failure 


on the part of any carrier or carriers to publish and put 
into force and effect the rules and regulations contained in 
the form of domestic bill of lading and live stock contract 


herein found reasonable for the future, any person aggrieved 


thereby has, of course, the right to file complaints as pro- 
vided in interstate commerce act attacking the particular 
rule or regulation which is deemed to be in violation of the 
act.” 

In other words, the Commission declared in this 
report that due to the doubts cast upon its jurisdiction 
it would refrain from ordering the carriers or ship- 
pers to adopt and use a uniform bill of lading, yet if 
the carriers and shippers failed or refused to use the 
prescribed bill of lading such failure or refusal would 
be tantamount to a violation of section six of the In- 
terstate Commerce Act and upon proper proceedings 
would be so held. 

Functions of the Uniform Domestic Bill of Lading 


The form and conditions of the uniform domestic 
bill of lading, as finally prescribed by the Interstate 
Commerce Commission, were effective March 15, 1922, 
and are in general use today.** The forms of the 
domestic “order notify” and “straight’’ bills of lading 
are the same, except that on the face of the former 
there are the words, “Uniform Order Bill of Lading,” 
with a blank for the name of the person to be notified 
at destination, and on the face of the latter, “Uniform 
Straight Bill of Lading . Original—Not Negoti- 
able.” These forms, and in lesser degree the condi- 
tions thereof, are somewhat similar to the form and 
conditions of the uniform bill of lading adopted by 
some of the carriers in 1890.*° 

It is not the purpose of this discussion to include 
an analysis of the several conditions of the domestic 
bill of lading. Such a subject would afford ample 
matter for an independent discussion. Suffice it here 
to say that these conditions are incorporated in ten 
sections, which are in turn divided into various sub 


45. See, supra, notes 4 ‘4 
46 See, supra, note 21 
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sections, numbering twenty-four in all 


that, except as limited by these conditions, the carrier 
is subject to the common law liability for loss and 
damage to goods mentioned in the bill of lading 

The effect of the uniform domestic bill of lading 
as a receipt differs somewhat from that of the old 
“shipping receipt.” “The Pomerene Bills of Lading 


Act,” section twenty-two, changed the federal rule 
» , Sb 

so as to impose liability upon a carrier whose agent 

issued a bill of lading without all o1 


- 
a 


goods actually having been delivered to it.** Th 
section twenty-one, further provided, however, that 
when goods were loaded in or on a freight car by a 
shipper and the words ‘shippers’ weight, load and 


count” or other words or marks designating that the 
shipper had loaded the goods were written on the face 
of the bill of lading, the carrier issuing it would be 
relieved of liability for any difference in quantity ot 


quality in the actual goods from that described there- 


in.*® The issuance of a bill of lading, therefore, is 
now considered as a binding receipt to the extent that 
it purports to be such for goods loaded by a carrier in 
or on freight cars,° but for goods loaded by a shippet 


the effect of a bill of lading as a receipt is now about 
what it was under the old federal rule 

But the development of the bill of lading has ma 
terially changed its effect as a contract Although it 


still remains as evidence of the contract for the pay- 


ment of freight charges,®' it now seems to be conceded 
that, the Interstate Commerce Commission having pre 
scribed the conditions of the bill of lading, its condi 


tions are in reality the expression of laws which govern 
1e rights and liabilities of carriers and shippers. In 
he case of Ga. F. & A. R. Co. vs. Blish Mill Co.,®? 
he United States Supreme Court, speaking tl 

Mr. Justice Hughes, said: 








“The parties could not waive the terms le contract 
under which the shipment was made pursuant to the Federal 
Act, nor could the carrier, by its conduct, give the shipper 
the right to ignore these terms which were applicable to 


that conduct and hold the carrier to a different responsi 


bility from that fixed by the agreement made 
lished tariffs and regulations. A different view would an 
tagonize the plain policy of the act and open the door to 
the very abuses at which the act was aimed 

It is important that this material change in the 
nature of a bill of lading as a contract should be re- 
membered. Under the common law, the t 


conditions of a shipping receipt or of a bill of lading 


tending to release a carrier’s liability were construed 


strongly against such carrier Chis was a fair con- 
7 





struction as such shipping receipts or bills of lading 
were drawn up by the carriers. But an entirely dif- 
ferent situation now exists. The language of the 
uniform domestic bill of lading, as we have seen, was 


adopted by the Interstate Commerce Commission and, 
therefore, the common law construction should no 
longer obtain. In a dissenting opinion in the case of 


In the case iso U. S. 41¢ 








$2 I Ed. 991, it was as erely a prima 
facie receipt, a carrier hat t by 
showing that the g Is - t actually 
delivered to it 

48. See, supra, note 38 

49 Cc. & N. W. R. ¢ vs Bewsher, 6 I 2nd) 947; writ of cer 
tiorari denied 270 U. S. 641, 70 L. Ed. 7 

50 The statement the receiving clause in the for domestic 
bill of lading is that the “contents and condition of tents of pack 
ages are unknown.” 

| » & N, Ry. C vs. Central Iron & ¢ 2¢ U. S. 59 

L. Ed. 901 

62. 241 U. S. 190, 60 L. Ed. 948. See also T. & P. R. ¢ vs 
Leathe l S. 478, 68 L. Ed. 1096; M. K. & T. R. Co. vs 
War 3 61 L. Ed. 1218 

R. Co. vs. Reiss, 183 U. S. 621, 4¢ 1. 358 
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preciated by litigants, as references thereto are ex- 
tremely rare in such cases. 

In conclusion, it should be said that although the 
Interstate Commerce Commission has prescribed the 
form and conditions of the uniform domestic bill of 
lading a shipper offering goods to a carrier for trans- 
portation does not have to accept the terms of this 
bill. It has been seen that the consideration for the 
reduction of a carrier’s common law liability is a re- 
duced freight rate or charge," and a shipper can, 
therefore, insist upon the carrier’s assumption of its 
full common law liability, as amended by federal 
and state legislation, upon the payment of a higher 
rate or charge. In other words, it would now seem 
that although a shipper can only agree to a limitation 
of a carrier’s common law liability as provided by the 
conditions of the uniform bill of lading he can still 
insist that the carrier assume the full common law lia- 
bility as changed by proper legislation. The carriers 
have recognized this right of the shippers by publish- 
ing provisions therefor in their tariffs.** 

The adoption and use by the carriers of this uni- 
form domestic bill of lading has resulted in benefits 
to every one concerned. Carriers accepting goods 
from other lines know without investigation the terms 
of the contract made by the carrier who issued the 
bill of lading; shippers and consignees know without 
scrutiny the terms of this contract and can better un- 
derstand their rights, and the lenders of money upon 
and purchasers of bills of lading now enjoy a strength- 
ened security. It stands as one of the landmarks of 
the development of transportation. It undoubtedly is 
not a finished document, as the changing and altered 
conditions that inevitably follow in the wake of prog- 
ress necessarily prevent it from being such, but, for 
the present, it well serves a purpose without which our 
domestic commerce could not long survive. 


56 See, supra, note 14 
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ent German writer on the subject 
Niemeye {llgemeines V dlker- 

er has reached the depressing 
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Books 


through these waters; on every other point, whether, 
for instance, a state may claim more than three miles 
for all purposes, or for any, or what is the nature of 
a state’s rights over its territorial waters, whatever 
these may be, the law, he thinks, is uncertain. Mr. 
Jessup’s view is very different. He thinks that much 
of the obscurity which has generally been supposed 
to surround the law on the subject is due to a failure 
to analyze the national claims which are our most im- 
portant source of evidence for the law, and in par- 











































ticular to distinguish between claims to a certain mari- 
time belt as part of the national territory, and claims 
to exercise certain limited rights of control or jurisdic- 
tion upon the high seas adjacent to the territorial belt. 
His own conclusions (subject to certain qualifications 
which must be omitted in a short review) are that 
the three mile limit of territorial waters is today an 
established rule of international law; that this area is 
for legal purposes as much a part of a state’s territory 
as is the land itself (the right of innocent passage 
excepted) ; but that a customary rule of international 
law has grown up whereby certain reasonable acts of 
jurisdiction or control for fiscal, sanitary, defensive 


purposes, and the like, may be performed on the ad- 
jacent high seas. 

The evidence upon which these conclusions are based 
makes an impressive case, and deserves close examina 
tion. Further, it may readily be admitted that if an 
agreed formulation of the law should be reached in 
the future, it will probably follow the lines indicated 
by Mr. Jessup, and that in particular it will include a 
general recognition of the distinction between the fully 
territorial character of the maritime belt and the lim- 
ited rights exercisable on the adjacent seas. But that 
Mr. Jessup’s conclusions represent already established 
law is a more doubtful proposition, and one which 
seems to the present reviewer at least to involve an 
undue rationalization of some of the national claims in 
apparent conflict with such a view which Mr. Jes 
sup has examined in the present work 

Mr. Jessup devotes a large part of his space to the 
important and voluminous new material which the 
American prohibition laws have added to the evidence 
for the law of territorial waters in the form of diplo- 
matic correspondence, the liquor-smuggling treaties, 
and judicial decisions of the American courts ;. and in 
a final chapter he makes certain proposals for “the law 
of the future.” In these he wisely resists the tempta- 
tion to let the codifier’s natural desire for exactitude 
and uniformity in the law prevail over the innumerable 
special considerations, historical, geographical, eco 
nomic, and others, which will certainly claim the at- 
tention of an actual codifying conference. As he very 
truly points out, “no international treaty will change 
the configuration of the ocean bed or the habits of 
Thus he preserves a laudable elasticity in his 


fishes.” 
proposals on the difficult question of the acts of juris 
diction or control which should be permitted outside 
the territorial belt; and again on the matter of the 
territoriality of bays, on which he thinks that at pres- 
ent no established rule exists except to the effect that 
bays not more than six miles wide are territorial, and 
that much larger bays may be so by prescription. The 
general spirit of his draft convention, which is per- 
haps the most promising of the many that have been 
attempted on the subject, is expressed when he says 
that “it is better to secure the adoption of a project 
which covers some points, than to achieve the rejection 
of a panacea.” 
The law of territorial waters is one of three subjects 
which are to form the agenda of an international 
codifying conference at the Hague in 1929; and Mr 
Charles Cheney Hyde, who contributes a foreword to 
Mr. Jessup’s book, does not exaggerate its timeliness 
when he says that he has rendered a distinctive serv- 
ice to those who may have “the task of procuring ot 


ntal approval in respect of particular 


vielding governme 
schemes of codification. His draft convention on the 
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law of territorial waters will be scrutinized by every 
maritime state.” 
Oxford, England. J. L. Briervy 


The Swiss Federal Code of Obligations of March 
30, 1911, by Georg Wettstein. Ziirich: Jaques Boll 
man, 1928. Pp. 400. This volume contains: (1) the 


text of the code in English, translated from the French; 


(2) the text in Spanish, translated from the French; 


(3) the official French text; and in addition in all 
three texts are indicated such omissions, additions, and 
changes as were made by Turkey when she adopted 
the code as the law of the land. In the translating and 
editing of the code Dr. Wettstein has had the collabora 
tion of Dr. Jur. Charles Jucker of Ziirich, Herbert 
Oppenheimer of London, Dr. Don Eduardo Torralva 
Medina of Madrid, and Dr. Erich Pritsch of Berlin 

The code is composed of two parts, the first one 
containing “General Provisions,” the second “Differ- 
ent Kinds of Contracts”; in other words it follows the 
usual scheme of continental text-books in having a 
“general part” and a “special part.” 

While coming back later to the English transla 
tion, it may be well at this point to call attention to 
the inaccurate translation of the superscription of the 
second part. The French text is “Des diverse espéces 
de contrats.” The proper translation thereof seems 
to be “On (or about) the various kinds of contract,” 
and not as in the book “The different kinds of con 
tract,” which would indicate that all the kinds of con 
tract were, or were intended, to be included. Such is 
not the case he code contains no rules as to ne- 
gotiable instruments, insurance, or obligations arising 
in admirality, or of such obligations in general as are 
covered by commercial and maritime codes 

It is natural and proper that the translation into 
Spanish should have been made from the official French 
text, but we are inclined to believe that the transla 
tion into English would have gained if it had been 
made from the official German text. 

The code has the same good and bad qualities as 
all other codes. Its advantages are that it sets forth 
in condensed systematic form the law generally ac 


cepted or desired at the time of its adoption, and to 
that extent simplifies the law and makes it certain; on 
the other hand, its drawback is that it petrifies the law ; 
it cannot correct itself, and to a very limited extent can 
it absorb such new phenomena and conditions as may 
appear and develop after its adoption. It will require 
constant amendments by the legislature, and such will 
nultiply until the whole code will have to be rewritten 

It is, of course, impossible in a short review to 
go into the details of the code. It may suffice to say 
that within its self-imposed limits it seems to be com- 
plete and to make such law as the conti science 
of its date would be willing to accept 

As to comparison with English-American law of 
contract and of tort, it may be said that the agree 
ments are much more numerous than the divergencies, 
and these latter are often more of form and worus 
than of substance 

What will strike American lawyers as peculiari- 
ties more than anything else is the total absence of 
ling contract, 
that executory gifts may be legal obligations, that such 
things as contributory negligence, the assumption of 
risk doctrine, and the fellow-servant rule are unknown 
that the 
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the precedents of his own state and country. 
words, it will be of to him in the ; 
a very full ar text 
idvantage that he will find the rule stated in concise 
und definite w Especially would this have been 
the case if the translation into English had been good, 


use same 


ymple te 


but we regret to say that it does not appear to be satis- 
factory. In the first instance, it does not follow one 
principle. At times, it is quite free, while at other 


times it In either case, the meaning is 
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is very itera 





often obscured in some places it appears to have 
been missed altogether 
A few examples will suffice. The heading of the 
first title reads “De la formation des obligations.” 
he translation thereof reads “Origin of Obligations.” 
This sound as was taken out of a lex naturae 
treatise. Why not “The creation of obligations?” 
The first ragraph of the first section reads: “Le 
contrat est parfait lorsque les parties ont reciproque- 
ment et d’une maniere concordante manifésté leur 
volonté.”” The translation reads: “A contract requires 


the mutual agreement of the parties This is not 
what the French text says, and seems to make the code 
proclaim tl 


he “consent” theory 
Section 


paragraph 2, 
sur les points 
nature de l'affaire 3 


‘A default d’ac- 
secondaires, le juge les régle en 
The translation 


reads 
cord 
tenant compte de 
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book, with the further 
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reads: ‘“‘Where no agreement can be reached concern- 
ing the unessential terms left open, the court, &c.” 
The official text does not say anything about whether 
agreement can be reached or not, but gives its rule 
for cases where such agreement has not been made 

Section 48 (unfair competition) reads: “Celui 
dont la clientele est diminuée ou qui est menacé de 
la perdre par l'effet de publications erronées, ou 
d'autre procédes contraire aux régles de la bonne fois, 
peut actioner l’auteur de ces manoeuvres en cessation 
de celles-ci et lui demander, en cas de faute, la repara- 
tion du prejudice causé.” The translation reads: “Any 
person whose business good will is damaged or jeop 
ardized by false publications or other schemes which 
are contrary to good faith, may claim an injunction 
to restrain the continuation of such acts, and in case 
of default, claim damages.” 

In the next paragraph “de faute” appears twice 
with exactly the same meaning in both places. In one 
of the places it has been translated correctly as “of 
guilt,”’ but he second place it is rendered by “de- 
fault,” whic. gives no meaning. The real meaning 
is that if the publication, &c., has been done maliciously, 
damages will be allowed. 

These examples may suffice. It would appear 
that the translator did lack a sufficient familiarity with 
the meaning of legal terms in French or English, or 
in both. 

As to the changes which the Turks have made, they 
are insignificant, mostly consisting in cutting out all 
references to “federal and cantonal law,” making Fri- 
day the holy day in place of Sunday, and the like. Cer 
tain verbal changes made by the Turks seem to be 
improvements. 

The first part contains five titles and eleven chap- 
ters, the second eighteen titles and twenty-six chapters, 
the whole 551 sections (the Turkish adaptation 541). 
June 20, 1928. Axe. TEISEN. 


Leading Articles in Current Law Reviews 


Boston University Law Review, June ( Boston) 
The Law as a Social Service Profession, by Daniel L. 
Marsh: The P: ssion of Law in Ontario, by William 
Renwick Riddell; “Buttered on Both Sides’: The 
Serjeant and the Comedian, by Justice Riddell; Salient 
Features of the Reception of Roman Law into the 
Common Law ngland and America, by Chas. P. 
Sherman ; The ican Law Institute, by H. I. Good- 
rich 

Cornell uarterly, June (Ithaca, N. Y.)— 
Distribution of Judicial Power between United States 


and State Courts Felix Frankfurter; The Propor- 


tional Damage Rule in Collisions at Sea, by Alfred 
Huger; The Rigl f a Testator to Pauperize his 
Helpless Depe ndents 

Yale Law Journal, Tune (New Haven, Conn.)— 
Some Observations on the Law of Evidence—The 
Competency of Witnesses, by Robert M. Hutchins and 


Donald Slesinget The Negligence Issue, by Leon 
Green; The Role of Penalties in Criminal Law, by 
Leon A. Tulin he Termination of Trusts, by Alvin 
Fr. Evans 

Columbia Law Review, June (New York City) 
Legal Science Summary of Its Methodology, by 


lation 





Herman U. Kantorowicz, Edwin W. Patterson; The 
Constitutionality of Investigations by the Federal Trade 
Commission: I, by Milton Handler; Theories in Gov 
ernmental Responsibility in Tort, by Edwin M. Borch- 
ard 


Minnesota Law Review, June ( Minneapolis)—A 
State Income Tax and the Minnesota Constitution, by 
Henry Rottschaefer; A Rationale for the Interpreta- 
tion of the Statute of Frauds in Suretyship Cases, by 
H. W. Arant. 


Michigan Law Review, June (Ann Arbor, Mich. ) 


—The Law School and the State, by William W. Cook ; 


Vicarious Liability and the Family Automobile, by Nor- 
man D. Lattin; The Influence of Securities Regulation 
upon Standards of Corporation Financing, by Forrest 
B. Ashby; Due Process of Law in State Labor Legis- 
Part III, by Fowler Vincent Harper. 


Harvard Law Review, June (Cambridge, Mass. ) 
Equitable Servitudes on Chattels, by Zechariah 
Chafee, J1 Business Postulates and the Law, by 
Nathan Isaacs; Procedure for Constructive Contempt 


in England, by Harold J. Laski. 
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THE BAR’S NEWEST PUBLIC 
SERVICE 

“How to mark the judicial candidates 
is for almost every voter the most serious of 
his primary and election day tasks. He real- 
izes that he should be guided by considera 
tions other than those determining his pref 
erence for other offices and that his own pro 
tection and that of the community may be 
affected by his choice. However, partisan 
ship, popularity rather than fitness, lack of 
dependable information as to qualifications 
in character and especially in professional 
competence affect resuits. In no other way 
can bar members, who are often leaders 
among their fellows, be more helpful for 
good government than in endeavors along 
approved lines for elevating the best ma 
terial to the bench.” 

The above extract from an editorial in 
the St. Louis Globe-Democrat of May 5 
fairly represents the attitude of a large sec 
tion of the press in the larger communities 
toward the efforts of the Bar to aid the voter 
in the selection of fit judges 

This effort, at first undertaken in a few 
places and subjected to the foolish criticism 
that the lawyers were trying to tell the peo 
ple what to do, has now extended to many 
of the larger communities, where such aid is 
especially needed, and is being recognized as 
an eminently sound and sensible means of 
dealing with a difficult problem. 

Even at this early stage it plainly ranks 
with the most constructive plans that have 
vet been put forward to improve the admin 
istration of Justice and is destined, because 











of its genuine worth, to be more and more 
employed. 

In thus offering all the assistance pos 
sible to voters in the choice of proper judges, 
the various Bar Associations are certainly 
not meddling in matters with which they 
have no concern. As President Kemper 
Campbell of the Los Angeles Bar Associa 
tion recently remarked in the official publi 
cation of that organization, the Associations 
in such proceedings, while trying to render 
a real public service, are attending strictly to 
their own business and the approval of the 
press is largely due to its recognition of that 
fact. 

While the idea underlying these efforts 
of the Bar is the same everywhere, the plans 
adopted in the various communities show 
natural variations in detail. It is of course 
for the Bar in each place to determine the 
method of affording aid, in the light of local 
conditions. Before long from all these efforts 
a large body of experience will accumulate 
which should be of value in furnishing at 
least the broad outlines of the most effective 
plan. 

From reports furnished the JouRNAL 
from various cities in which the judicial bar 
referendum is being employed we get a 
definite idea of some of the principal prob 
lems involved. 

For instance the question arises whether 
in a pre-primary bar primary the advisory 
vote as to the qualification of candidates on 
each of the party tickets should be limited 
to lawyers of the same political faith or 
whether eyery lawyer should be invited to 
express by bar primary vote his opinion on 
the qualification of each candidate regardless 
of party affiliations. Since the lawyer's view 
on the qualifications of the judicial candi 
dates isnota political question, the generally 
prevailing view has been that party align 
ments were unjustified and that each mem 
ber might express his opinion of the relative 
standing of the candidates on both political 
tickets. The St. Louis Bar Association, 
after having tried out the plan of limiting 
its members to a vote on the candidates of 
their own party, has now come over to the 
majority view. 

The question also arises as to whether 
or not the bar primaries originated and con 
ducted by the Bar Associations, should be 
participated in by all members of the bar 
or the voting privilege be limited to mem 
bers of the association. The latter is the 
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generally employed method but the Missouri 
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State Supreme Courts, invited the partici 
pation of the entire state bar. 

\nothe oblem, that of whether Bar 
recommend ns shall be made not only for 
the primary but also for general elections, 
vas dealt with in the rules adopted by the 
St. Louis B \ssociation. The committee 
expressed the view that there should be 
recommendations for each election. This 


making Bar 
majority of 


vould seen n wav of 


\ ecessary 
influence effective in 


the vast 


cases. While aid in securing the nomina- 
tion of fi lidates on both tickets is good 
as far as it goes, it will seldom happen that 
the entire lis both parties is satisfactory, 
ind further assistance in the process of se 
lection would therefore seem to be generally 
dvisable 

So far, in fact, are the duty and respon- 
sibility of the Bar from being exhausted 1 
all cases the primary that at least one 
great local B \ssociation—that of Chi 
cago—recent! elt itself called on to put out 
independent candidates at the regular elec- 
tion against certain “coalition” candidates 
adopted as a result of a bipartisan combina 
tion of political leaders. While the inde 
pendent ticket was not elected, it polled 
about as many votes as each of the great 
political parties separately—which was cer- 
tainly a striking achievement for a move- 
ment without the ward and precinct organ- 

ions that the regular political parties rely 
on to get out the vote. And it at least gave 
the public what it should always have—a 
chance fot real choice. 

The problem of campaign contributions 
to support the candidacy of those whom the 
Bar Associati ipproves is simply and di- 

tly dealt with by the Cleveland Bar Asso 
ciation lt ides for the raising of a 
mpaign from lawyers by the Bar 
\ssociation itself, and further insists “that 
campaign committees formed on behalf of 
individual didates for the judiciary 


should limit the contributions from laymen 


to a maximum of fifty dollars each.” It has 
also adopted a resolution that the Associa- 
tion “each year notify all judicial candidates 
that it will not support any aspirant who 
directly or through a committee solicits or 

eives fron mbers of the Bar, court ap- 
pointees, such as receivers, trustees, as- 
signees, referees, or financial institutions 
maintaining legal departments, funds to pay 
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dates in other respects has also been deemed 
a fit subject for exposition in Cleveland and 

Louis and doubtless elsewhere. In the 
former city, in addition to the warning about 
improper solicitation of campaign funds 
just mentioned, the judicial endorsees of the 
Association are advised “that they ought 
not to address political party meetings, but 
that no objection may be offered to proper 
addresses delivered before civic organiza 
tions, women’s clubs, men’s clubs and cos 
mopolitan groups made up of people inter 
ested in civic affairs and striving for public 
betterment.” In St. Louis the referendum 
regulations adopted in May call special 
tention to the action of the Bar Association 
and the opinion of the Committee on Legal 
Ethics “disapproving of candidates for ju 
dicial office resorting to ordinary political 
methods, personally or through friends, 
furtherance of their interest under such cir 
cumstances. The highest vote should rep 
resent the free and untrammeled opinions of 
the members of the Bar Association and not 
be the result of pressure of any kind brought 
to bear upon any member.” 

The question of whether the prosecut- 
ing attorney shall be included in the refer 
endum has been answered in the affirmative 
in Chicago, St. Loywis and Cleveland, and the 
logic of such action is sure to appeal power 
fully to other large associations. 

The method of conducting the referen- 
dum is also a problem to which special at 
tention is being given. Most of them are 
doubtless conducted as an ordinary straight 
election, with the highest names on the list 
adopted as the endorsees of the Association. 
In Los Angeles, however, an ingenious 
method of taking the opinion of members 
on the qualifications has been devised and 
was adopted as an amendment to the by- 
laws on April 19. It provides for a referen- 
dum at which members shall express an 
opinion of “qualified” or “not qualified” as 
to candidates about whom they know some- 
thing, and “no opinion” as to those about 
whom they know nothing or little. No can 
didate will be considered for endorsement 
unless forty per cent of the members voting 
at the plebiscite express an opinion as to his 
qualification or non-qualification, nor un 
less his “qualified” votes are at least twice as 
many as his “not qualified” votes. Subject 
to these conditions, the candidate whose 
“qualified” votes represent the highest per 
centage of the total number of votes ex- 
pressing an actual opinion as to his qualifica- 
tions will be endorsed by the Association. 
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from Judgment Dismissing Contempt Proceeding in a Suit It Has Brought Under 
Clayton Act—Jurisdiction to Review by Writ of Error Constitutionality of City 


Ordinance Upheld by State Court of Last Resort—Reed Committee App: 


1 


to Investigate Pennsylvania Senatorial Election Not Authorized to Sue 


New 


cies—Pennsylvania Act Imposing Tax on Gross Receipts of 


laxicab Corporations Held Discrimi 


nating 


and 


Void 


By EpcAr Bronson TOLMAN* 


Practice on Appeal—the “Criminal Appeals” Act— 
Contempt of Court 


The Federal Supreme Court has power to entertain 
a writ of error brought by the Government from a judg- 
ment dismissing a contempt proceeding in a suit which 
it has brought under the Clayton Act. Contempt of court 
in violating a decree is a crime. The one-year statute of 
limitations prescribed by §25 of that Act does not apply. 
United States v Idmiay (l., Adv. Op. 512 
Sup. Ct. Rep. Vol 
The defendants here harged with criminal 
contempts for violating an injunction granted by a dis- 
trict court in a suit brought by the United States 
against the National Cash Register Company to enforce 
the Sherman Anti-Trust Act. The information showed 
that the alleged contempts occurred more than one but 
less than three years before its presentment. After 
pleas of not guilty had been entered by the defendants, 
| examiner to be used 
to be taken then 
lants moved to dismiss 
formation showed the 
nore than one year 


testimony was taken by a speci 
at the trial with other testimo 
Before the trial the defen 
the case on the ground that the 
contempts to have been committe 
before its presentment The United States treated this 


motion as a special plea in bar and demurred to it. The 
court also treated it as a special plea in. bar, sustained 
the defendants. and dismissed the information as to 


ut a writ of error 
Criminal Ap 


them. The United States ther 
directly to the Supreme Court under the 


peals Act. 


Two questions present in the case: first 
whether the Court had jurisdiction on writ of error; 
and second, whether the one-year limitation was af 
plicable. On both of these points the c mtentions of 


the Government were sustai in opinion delivered 
by Mr. Justice SANFORD, With ref 


question, he said: 
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exerted. It may legislate little or much in its constitution, 
may permit the electorate to make laws by direct vote, 
may entrust its legislature with wide lawmaking functions 


and may delegate legislative authority to subordinate 
agencies, such as municipal councils and state commis- 
sic ms But whether this power be exerted in one form or 


another, or by one agency or another, the enactments put 
forth, whether called constitutional provisions, laws, or- 


dinances or orders, are in essence legislative acts of the 


State: they express its will and have no force otherwise 
s respects their validity under the Constitution of the 
U nited States all are on the same plane. If they-contra 


which that instrument places on the 
of a State they are invalid, no matter 
or by what agency put forth; for, as 
said, the protection which these restraints 
“whatever the form in which the legisla 


vene the 
legislative 
what their form 
this Court has 
afford, applies, 


restraints 
power 


tive power is exerted: that is, whether it be by a con- 
stitution, an act of the legislature, or an act of any sub- 
ordinate instrumentality of the State exercising delegated 


legislative authority, like an ordinance of a municipality or 


an order of a commission. 

The jurisdictional provision we are considering is 
designed to be in aid of such protection. It proceeds on 
the theory that through inadvertence or design those who 
ire entrusted with the legislative power of a State may 
exercise the same in a manner forbidden by the Consti 
tution of the United States, and that the state courts may 


uphold such legislation when it should be held invalid 
Unlike other state action, legislation consists of rules hav 
ing continuing force and intended to be observed and ap 
plied in the future: and this regardless of the state 
agency from which it proceeds. 
lhe history of this provision from its 
the act of 1789 to the present was summarized. Until 
the act of 1925 the provision was said to have read 
“Where is drawn in question the validity of a statute 
of, or an authority exercised under, any State, on the 
ground of their being repugnant to the Constitution, 
treaties or laws of the United States, and the decision 
is in favor of such their validity.” The only material 
change made in this provision by the amendments 
1925 was the omission of the words “or an authority 
exercised under.” 
It was argued, consequently, that the meaning of 
statute of any State” should be the same 


origin in 


ot 


the phrase “a 


now as it was held to be in the earlier cases 
It will be seen that the phrase “a statute of any 
State” has been in the provision from the time of its 


original enactment, and that this phrase was retained in 


the reenactment of 1925 without change or qualification 
So, its meaning before the reenactment is its meaning 
now 

The learned Justice then summarized the cases re 


lied upon in support of the Court’s ruling, beginning 
with Williams v. Bruffy. There a debtor resisted his 
creditor's claim upon the ground that the debt had been 
sequestered and collected under an enactment of the 
Confederate States. It was argued that the act of the 
Virginia legislature in joining the Confederacy consti 
tuted whatever force and effect existed in the enact 
ment relied upon. The jurisdiction of the Supreme 
Court was invoked first upon the ground that validity 
of a statute of and an authority under a state was in- 
volved, and secondly upon the ground that upholding 
the enactment denied a constitutional privilege. The 
Court was said to have taken jurisdiction on “both” 
grounds 

Numerous other 
of them relying upon 
Bruffy 

The argument finally considered opposition to 
the Court’s view was that the omission under the 
amendments of 1925 expressed the intention of Con 
contract and limit the obligatory jurisdiction 
In answer to this the learned Justice 


cases were examined also—most 
the authority of William v 


gress to 
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pointed out various instances where there had been 
jurisdictional limitations resulting from those amend 
ments. 


In no case has the phrase “a statute of any State” 


in the jurisdictional provision been construed otherwise 
than as shown in the foregoing review. With its use 
elsewhere—especially in connections indicative of its use 
in a different sense—we are not now concerned = 

We are concerned here with a particular jurisdiction, 
as to which there was no cutting down or change. The 
terms whereby it was defined in the original provision 
were retained, and thus it was left as before 

We accordingly hold thi linance in question is 
a statute of the State witl eaning of the jurisdic- 
tional provision, and therefore that this case is rightly 
here on writ or error. 





The case was then examined on its merits but 
nothing was found to warrant a reversal of the judg 
ments rendered in the state courts 

Mr. Justice BrRANpEIs delivered a dissenting opin 
ion, in which Mr. Justice Ho_MEs concurred, and said 


I think that the writ of error should be dismissed. 
The judgment below was entered after the effective date 
of the Act of February 13, 1925, c. 229, 43 Stat. 936, 937, 
942. That Act struck from § 237 of the Judical Code 
the words “or an authority exercised under any State.” 
The section as so amended limits the right of review by 
writ of error to cases where the highest court of a State 
has denied the validity of a treaty or statute of the 


United States, or has affirmed the validity of a statute of 
a State, challenged as repugnant to the Constitution, 


treaties, or laws of the United States. Other cases can be 
reviewed only if this Court, in the exercise of its discre 
tion, grants a writ of certiorari. Here the challenge was 
.o the validity of an ordinance of a city. I cannot be 
lieve that if Congress had in 1 itain our juris 
diction to review judgment sustaining su ordinances on 
ld not have found clearer language 





writ of error, it would 
in which to express its purpose 

The question before us is the interpretation, not of 
the word “laws,” used in the Constitution, but the nar- 
rower term “statute,” employed in the Judiciary Act of 


ry - ‘ 


1789, c. 20, § 25, 1 Stat. 73, 85 And our task is to con- 


41 


strue, not the single word “statute,” but the phrase “stat- 
ute of any State.” 
In this opinion also, earlier cases were examined 
closely, beginning with Weston v. City of Charlestown 
jurisdiction of the 


| 


It was pointed out that there the 
Court to review a municipal ordinance by writ of error 
was sustained expressly upon the ground that the 
validity of the exercise of an authority of a state was 
questioned. 

In support of the dissenting view § 266 of 
Judicial Code and its construction was 1 


analogy. 
The Act of June 18, 1910 which was embodied 
in the Judicial Code as § 266, declared that “no interlocu 
tory injunction suspending or straining the enforce 
ment, operation, or execution of any statute of a State by 
restraining the action of any officer of such State in the 
enforcement or execution of such statute” should issue 
except upon a hearing before three judges as there pro 
vided. An unbroken line of decisions, beginning in 1911, 
has held that a municipal ordinance is not a statute within 
the meaning of that section 
The amendment of 1913 making clear that § 266 
applies to the orders of state commissions was urged as 
significant in showing that’ Congress does distinguis! 
statutes from other regulations 
An analogy was found in the relation between 
statutes and other subordinate regulations for purposes 
of judicial review in provisions relating to acts of tet 
f ler analogy was seen in 





ritorial legislatures furtl 
the distincti yn betwee n statutes and the orders of state 
commissions and other administrative bodies 

Other instances were pointed out where Congress 
between statutes and 


has recognized the istinction 


ordinances for purposes of adjective law but has made 
no such distinction in matters of substantive law. 

The object of the amendments of 1925, namely 
the limitation of the Court’s obligatory jurisdiction, was 
suggested as an aid in making clear the reasons whic} 


operated to bring about the change mentioned and the 
purpose intended to be accomplished—a purpose whicl 








the dissenting Justices thought partially defeated by 
the view of the majority. 

If, by striking out from § 237 of the J ial Code 
the clause “or an authority exercised under any State,” 
Congress did not exclude from review f error 
cases involving the validity of municipal ordinances and 
commission orders, it wholly failed to accomplish what 
in view of the statements made to it in regard the 
effect of the amendment, must be deemed t ive been its 
purpose in so amending the section. That to relieve 
this Court in many cases, of the burde f obligatory 


nsidered 


the effective 


review. For, other than these, there had 
by this Court, in the nine years betwe« 
dates of the Jurisdictional Acts of 1916 and 1925, and de 
cided with opinions, not more than eight cases 1 
the validity of an authority exercised under a 
under the United States. On the other 

cases in which judgments of state courts su 

pal ordinances or commission orders had be 

writ of error, had entailed a burden out of all prop 
tion to their number. The evidence introduced to establish 
the facts in cases involving the validity either of orders 
or of municipal ordinances is often both voluminous and 
conflicting. Condensation of the evidence 
as in cases coming from the lower federal cour 











\fter considering the line of cases relied upon b 
the majority, which he thought not controlling here, the 
earned Justice concluded his opinion as follows: 

To construe the phrase “statute of any State” as ap 

plying to a municipal ordinance disregards the commor 
and appropriate use of the words; ignores de 
for nearly a century have governed our jurisdi 
view judgments of state courts sustaining tl 





such ordinances; and tends to defeat the ger 
of the Act of 1925 “to relieve this Court by 
ther the absolute right to a review by ; 


pletely frustrates the particular purpose wl 


must have had in striking from § 237 the 
authority exercised under any state.” The 


acter of the substantive question presente 
in which a writ of certiorari, if applied f 
not have been granted—illustrates the wisdom 
in limiting our jurisdiction on writ of error 





The case was argued by Mr. Bryan Cumming for 
plaintiff in error and by Mr. E. H. Callaway for the 
defendants in error 


District Courts—Jurisdiction of—Suits by the 
United States or Its Authorized Officers 

In view of the broad powers of the Senate to investigate, 
it cannot be assumed that the resolutions creating the Reed 
committee and directing the investigation of the Pennsyl- 
vania senatorial election and the Vare-Wilson controversy, 
authorized them to sue. 

Reed v. County Comiuisstoners Op. 605: 
Sup. Ct. Rep. Vol. 48, p. 53 

The petitioners here, other than South, were 
United States Senators constituting a special committee 
to investigate the means used to influence the nomina 
tion of candidates for the Senate especially in Pennsy 
vania in connection with the election of November 2 
1926, at which Vare and Wilson were candidates 


South represented them. They brought suit 





certain election officials of Pennsylvania as defendants 
for the purpose of obtaining boxes and ballots use 
in the election which the defendants refused to deliver 
to the petitioners on demand 

The petitioners contended that they were em 
powered to bring the action under Senate Resolutions 
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tituted in a federal district court 

| the court dismissed it on the 

1 jurisdiction since the petitioners 

re not author to sue The ruling was affirmed 
the C1 f Appeals 

The petit erted that the court had juris- 

n under § 24 of the Judicial Code which confers 

the district cot irisdiction of “all suits of a civil 

iture, at commot! w or in equity, brought by the 

nited States I fficer thereof authorized by 


On certiorat e Supreme Court affirmed the rul 
ng in an opinio1 ivered by Mr. Justice BUTLER 
\fter stating 1 ts and issues involved he explained 


rued having regard to 
¢ { ver t I istomarily exerted by the 
Senate. It is t f elections, returns and qualifica- 
s of its 1 Art I § 5. It is fully empowered, 
im without the aid of the 
ise of | r the Executive or Judicial 
Department ; ies with it authority to take 
| Ss as uppropriate and necessary to secure 

1a lecid nceerning elections. 
as beer for the Senat nd the House as 
vel to rel vn power t mpel attendance of 


: 4 lence i investigations 
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Employment Agencies—Regulation of Fees 


The New Jersey Employment Act is invalid to the ex- 


tent that it empowers the State Commissioner of Labor to 
regulate the fees charged by employment agencies by re- 
fusing a license to do business to one whose fees he deems 
excessive. 


Ribs O +; Sup. Ct. Rep 

18 1 

| I gency Act of New Jersey re 
res ever pet erating an employment agency, 
lefined thereit procure a license fom the Commis 
er of Labor pplicant for such license must 
i schedule of roposed to be charged for serv- 
rendered to « ers or workers and all charges 
ie must ni to those named in the schedule 









9 RECENT SUPREME CourRT DECISIONS 391 


rhe plaintiff in error complied in all respects with 
the requirements of the statute, but the commissioner 
rejected his application upon the sole ground that cer- 
tain of the proposed fees were excessive and unreason 
able. This action was then brought to review the rul- 
ing of the commissioner, but the New Jersey courts 
sustained his ruling as constitutional under the due 
process clause. Thereupon this writ of error was 
brought to the Supreme Court which reversed the deci 
sion of the state court of last resort. Mr. Justict 
SUTHERLAND delivered the opinion. 

He first considered the basis upon which rests pet 
missible price-fixing, saying: 

That the state has power to require a license and regu 
late the business of an employment agent does not admit 
of doubt. But the question here presented is whether the 
due process of law clause is contravened by the legisla 
tion attempting to confer upon the Commissioner of 
Labor power to fix the prices which the employment 
agent shall charge for his services. The question calls for 
an answer under the last of the three categories set forth 
by this Court in Wolff Co. v. Industrial Court, ... 
that is to say, Has the business in question been devoted 
to the public use and an interest in effect granted to the 
public in that use? Or, in other words, is the business 
one “affected with public interest,” within the meaning of 
that phrase as heretofore defined by this Court? As was 
recently pointed out in Tyson & Brother v. Banton, , 
the phrase is not capable of exact definition; but, never 
theless, under all the decisions of this Court from Munn 
v. Illinois, .... it is the standard by which the validity 
of price-fixing legislation, in respect of a business like 
that here under consideration, must be tested. 

The 7 yson case was further considered and atten 
tion directed particularly to the language there stating 
that in order to justify price regulation the business 
must be one justifying the conclusion that it has been 
devoted to a public use and its use thereby granted to 
the public. 

The business of an employment agency was then 
considered and found not to have the requisite char- 
acteristics : 

An employment agency is essentially a private busi 
ness. True, it deals with the public, but so do the druggist, 
the butcher, the baker, the grocer, and the apartment or 
tenement house owner and the broker who acts as inter 
mediary between such owner and his tenants. Of course, 
anything which substantially interferes with employment 
is a matter of public concern, but in the same sense that 
interference with the procurement of food and housing 
and fuel are of public concern. The public is deeply in 
terested in all these things. The welfare of its constitu 
ent members depends upon them. The interest of the 
public in the matter of employment is not different in 
quality or character from its interest in the other things 
enumerated; but in none of them is the interest that 
“public interest” which the law contemplates as the basis 
for legislative price control. ... Under the decisions of 
this Court it is no longer fairly open to question that, 
at least in the absence of a grave emergency, .... the 
fixing of prices for food or clothing, of house rental or 
of wages to be paid, whether minimum or maximum, is 
beyond the legislative power. And we perceive no reason 
for applying a different rule in the case of legislation con- 
trolling prices to be paid for services rendered in secur- 
ing a place for an employee or an employee for a place. 

Mr. Justice SANFORD concurred upon the author 
ity of the Tyson case which he thought controlling 
here. 

An elaborate dissenting opinion was delivered by 
Mr. Justice STONE, with whom Mr. Justice HotMeEs 
and Mr. Justice Branpers concurred. He first dis 
cussed the general principles governing cases of this 
nature, saying 

The question is whether a state has constitutional 
power to require employment agencies to charge only 
reasonable fees for their services: to those seeking em 
ployment. As the case is presented we must take it that 












































the New Jersey Commissioner of Labor was right in 
holding that Ribnik’s list of fees was unreasonably high. 

Under the decisions of this Court not all price regu 
lation, as distinguis] from other forms of regulation 
is forbidden. As those decisions have been explained, 
price regulation is within the titutional power of a 
state legislature when the business concerned is “affected 
with a public interest.” That phrase is not to be found in 
the Constitution. Concededly it is incapable of any pre 
cise definition. It has and can have only such meaning 








as may be given to it by the decisions of this Court. As 
I read those decisions such regulation is within a state’s 
power whenever any combination of circumstances se 
riously curtails the regulative force of competition, so 
that buyers or sellers are placed at such a disadvantage 
in the bargaining struggle that a legislature might reason- 
ably anticipate serious consequences to the community as a 
whole. ... The price regulation may embrace business 
“which though not public in their inception may fairly be 
said to have risen to be such and have become subject in 
consequence to some governmental regulation.” The use 
by the public generally of the specific thing or businesses 


affected is not the test The nature of the service rer 
dered, the exorbitance of the charges and the arbitrary 
control to which the public may be subjected without 


regulation, are elements to be considered in determining 
whether the “publi The economic dis 


c interest” exists 
advantage of a class and the attempt to ameliorate its 


condition may alone be sufficient to give rise to the 
“public interest” and to justify the regulation of con- 
tracts with its members, and obviously circum 


stances may so change in point of time or so differ in 

space as to clothe a business with such an interest which 

at other times or in other places would be a matter 
purely of private concern 

In pointing out the application of these principles 
to this case various widely known facts judicially 
noticed by courts were pointed out. As tending to 
show the reasonableness of price regulation here the 
suspectibility of laboring classes to fraud and imposi- 
tion was emphasized. The inapplicability of the rul 
ing in the 7yson case was strongly urged. Among the 
elements stressed as distinguishing that case from this 
were the size of the class of people affected by the 
business in question and the nature of the business. 
There a relatively small group of people were 
affected by the business; here a large and widespread 
group. There only a luxury was affected; here the 
needs of a class comparatively unable to protect itself. 
The differences in consequences resulting from the high 
price of theatre tickets and consequences flowing from 
unemployment were also urged as greatly distinguish 
ing the cases. 

The learned Justice then urged that an unrebutted 
presumption existed here in support of the statute, but 
that even in the absence of such presumption facts 
commonly known and judicially noticed by the Court 
were sufficient to warrant upholding the act. The re 
sults of numerous investigations disclosing grave evils 
were then summarized in support of the statute 

The specific evils flowing from failure to regulate 
which were mentioned and analyzed were: the extortion 
ate nature of fees charged by agencies; discrimination 
among workers; fee-splitting akin to the practice of 
selling jobs by foremen; interference with the read 
justment of labor supply to labor needs; unfair treat 
ment of workers by charging fees against them and 
charging no fees against employers seeking workers 

The fact that there is widespread legislation in- 
volving similar regulation was urged as showing pecu 
liar conditions of public concern and that the regulation 
in question is reasonably calculated to meet them 

After further distinguishing the Tyson case the 
learned Justice said: 

I cannot accept as valid the distinction on which the 

opinion of the majority seems to me necessarily to depend, 
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that granted constitutional power to regulate there is any 
controlling difference between reasonable regulation of 


price, if appropriate to the evil to be remedied, and other 
forms of appropriate regulation which curtail liberty 

contract or the use and enjoyment of property Ot 
viously, even in the case of business affected with a 


public interest, other control than price regulation may 
appropriate, and price regulation may be so it 


1 hence unconstitu 


as to be arbitrary or unreasonable, and 


appropriate 
Vv? ypriale 








tional. To me it seems equally obvious that the Constit 
tion does not require us to hold that a ness, subje 
to every other form of reasonable regulation, is immune 
from the requirement of reasonable prices, where that 
requirement is the only remedy appropriate to the evils 
encountered. In this respect I can see no difference be 


tween a reasonable regulation of price reasonable 
regulation of the use of property, which affects its price 
or economic return. The privilege of con and the free 
use of property are as seriously cut down in the one case 








as in the other 

To say that there is constitutional power regulate 
a business or a particular use of property because of the 
public interest in the welfare of a class peculiarly affected 
and to deny such power to regulate price for the accom 
plishment of the same end, when that al ippears to be 
an appropriate and effective remedy, is t ike a di 
tinction based on no real economic diff é nd fo 
which I can find no warrant in the Constitution itself 
nor any justification in the opinions t Court 

Aside from public utilities thet were name 


numerous other businesses in which price regulation 
I bd 


has been upheld as a proper exercise of the police 
I 





power to remedy serious evils which had persisted 
despite the ameliorating effect of competition 
Similar evils are now observed in t duct 
ployment agencies. I see no reason why a state 
resort to the same remedy There ma 
differences of opinion as to the wisdom of the 
here attempted. These I would be the f ad 
a choice between them involves a step from the 
to the legislative field That choice 1 
where, it seems to me, it was left by th nstitution 
to the states and to Congress. 
The case was argued by Messrs. John W. Simy 
son 2nd and Walter Gordon Merritt for plaintiff ir 


> 


error and by Mr. Harry R. Coulomb for defendant in 


error 


Taxation — Discrimination Between Corporations 
and Individuals — Equal Protection of Law 


The Pennsylvania Act imposing a tax on the gross 
receipts of corporations engaged in the taxicab business and 
imposing no such tax on individuals engaged in the same 
business is discriminatory and void, because it den.zs to 
such corporations the equal protection of law enjoined by 
the Fourteenth Amendment. 


( uak -_ ity ( ‘ab ( ‘0 7’ Pr nNS vas \dv ‘ Pp 
607; Sup. Ct. Rep. Vol. 48, p. 553 


The state courts of Pennsylvania held the defend 
ant taxicab company liable for a state tax on its gross 


t ; 


receipts and the company sued out a writ of error 
the Supreme Court, contending that the tax violated 
the equal protection clause of the Fourteenth Amend- 
ment. The tax was levied by Pennsylvania upon the 
gross receipts of transportation companies, whether 


to 


foreign or domestic, where such receipts accrued from 
intrastate business. The company was engaged in the 
taxicab business in Philadelphia. 

The contention of the company was that the tax 
violated the equal protection clause because neither it 
nor any equivalent tax was imposed upon individuals 
or partnerships engaged in the taxicab business. This 
contention was sustained by the Supreme Court and the 
judgment of the State Supreme Court was reversed 11 
an opinion delivered by Mr. Justice | 
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heavier taxation than like businesses conducted by indi 
viduals. It has likewise been the consistent policy of the 
State since 1864 to subject some kinds of businesses con 
ducted by corporations to heavier taxation than other busi 
nesses conducted by corporations. Pursuant to this policy, 
the legislature of Pennsylvania laid, in 1889, upon public 
service corporations furnishing transportation for hire, a 
gross receipts tax of eight mills on each dollar of gross 
receipts earned wholly within the State. 

The specific issue in this case was stated thus: 

The fundamental question requiring decision is a gen 

eral one. Does the equality clause prevent a State from 
imposing a heavier burden of taxation upon corporations 
engaged exclusively in intrastate commerce, than upon 
individuals engaged under like circumstances in the same 
kind of business? The narrower question presented is, 
whether this heavier burden may be imposed by a form of 
tax “not peculiarly applicable to corporations.” That is, 
by a tax of such a character that it might have been ex 
tended to individuals if the legislature had seen fit to 
do SO. 

The opinion contained also a general discussion 
of discrimination permissible under the equality clause 
in language as follows: 

The equality clause does not forbid a State to classify 
for purposes of taxation. Discrimination through classi 
fication is said to violate that clause only where it is such 
as “to preclude the assumption that it was made in the 
exercise of legislative judgment and discretion.” ... In 
other words, the equality clause requires merely that the 
classification shall be reasonable. We call that acticn reas 
which an informed, intelligent, just-minded, civilized 
man could rationally favor. In passing upon legislation as 
sailed under the equality clause we have declared that the 
classification must rest upon a difference which is real, 
as distinguished from one which is seeming, specious, ot 
actually situated similarly will | 


onable 


fanciful, so that all be 
treated alike; that the object of the classification must be 
accomplishment of a purpose or the promotion of a policy, 


which is within the permissible functions of the State; 
} 


and that the difference must bear a relation to the ob 
ject of the legislation which is substantial, as distinguished 
from one which is speculative, remote or negligible. 
Subject to this limitation of reasonableness, the equality 
clause has left unimpaired, both in range and in flexi 
bility, the State’s power to classify for purposes of taxa 
tion, Can it be said that the classification here in question 
is unreasonable ? 

Various differences between corporate and other 
forms of doing business and certain discriminations in 
taxation based upon such differences were then men 
tioned. Opportunity was taken to recall that the wis 
dom in or reasons for this form of taxation were not 
matters for the Court to judge. The suggestion was 
made further. that some “intelligent, informed, just 
minded and civilied persons” believe the growth of cor- 
porations constitute a menace to the individual's liberty ; 
that the apprehensions of such persons might warrant 
such discrimination as that here involved, even though 
the Court considered the classification unwise. 

The learned Justice then expressed the view that 
apart from these considerations, he believed the validity 
of the classification here to be an established proposi 


tion. Referring to this he said: 
For these reasons, I should have no doubt that the 
statute of Pennsylvania was well within its power, if the 


question were an open one. But it seems to me that the 
validity of such legislation has been established by a de 
cision of this Court rendered after much consideration 
The contention here sustained differs in no essential re 
spect from that made and overruled in Flint v. Stone- 
Tracy Co. ... There, as here, the tax was imposed merely 
because the owner of the business was a corporation, as 
distinguished from an individual or a partnership. There, 
as here, the character of the owner was the sole fact on 
which the distinction was made to depend. There, as 
here, the discrimination was not based on any other dif- 
ference in the source of the income or in the character of 
the property employed. The cases differ in but two re 
spects, neither of them material. In the Flint case the 
tax was on net income while here it is on gross receipts; 
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and the /‘lint case arose under the Fifth Amendment while 
the present case arises under the Fourteenth Sut a tax 
on net income is no more “peculiarly applicable to corpora 
tions” than is a tax on gross receipts; and in the Flint 


case it was distinctly ruled that “even if the principles 
of the Fourteenth Amendment e applicable to the 
present case,” the tax must be upheld More recently in 
Fort Smith Lumber ( v. Arka the validity of a stat 
statute discriminating against rporations was sustained, 
and it was said that “a State n lave a policy in taxa 


tion,” and that “a discrimination between corporations and 


individuals with regard to a tax like this cannot be pro- 
nounced arbitrary, although we may not know the precise 
ground of policy that led the State to insert the distinction 


in the law.”....In my opinion, the judgment of the 
Supreme Court of Pennsylvania should be affirmed. 


Mr. Justice STONE dissented separately in a brief 


opinion, saying: 


Public Service Commissions 
(Continued from page 364) 
pend upon maintaining the supremacy of the law and 
affording the protection of judicial hearings 

Nearly fifteen years ago, Roscoe Pound, Dean 
of the Harvard Law School, who is a great jurist and 
a great teacher of law, in a scholarly and philosophical 
series of papers published in the Columbia Law Re- 
view, under the title of “Justice According to Law,” 
traced the rapid development of administrative bodies 
of all kinds in this country and the incidental recut 
rence of executive justice, and with what I regard as 
prophetic vision, he eloquently warned us of the dan 
gers inherent in attempts to vest judicial powers in ad 
ministrative bodies. I think that these remarkable and 
inspiring articles should be read by all interested in 
the subject and constantly pondered, for they are filled 
with wisdom and eternal truths. Among other illumi- 
nating and instructive comments, I shall quote to you 
the following : 

“Granting that administration should be left to ad 
ministrative offices, what are the advantages of execu 
tive justice in the determination of ordinary contro 
versies and the application and enforcement of the 
rules of private law? Those which are claimed for it 
are those which are claimed for justice without law: 
directness, expedition, conformity to the popular will 
for the time being, freedom from the bonds of purely 
traditional rules, freedom from technical rules of evi 
dence and power to act upon the everyday instincts of 
ordinary men. Obviously, therefore, its defects aré 
those of justice without law, and need not be repeated 
A few points, however, deserve especial emphasis. Di 
rectness and freedom from forms and from traditional 
rules have disadvantages as well as advantages. Forms 
serve a useful purpose in the administration of justice 
so far as they compel deliberation and by so doing 
guard against suggestion and impulse and ‘mob-mind,’ 
and insure the application of reason to the cause in 
hand. Again, where laws are administered by laymen 
without conscious attempt to work out a system of 
reasoned interpretation and application, the results are 
quite as unsatisfactory, though in another way, as when 
they are administered with pedantic narrowness by 
lawyers [his is even more true where decision 
of controverted questions of fact is involved. A ra- 
tional method of determining such questions is no more 
to be attained | 





by turning them over to the unfettered 
common sense of a lay magistrate than by the other 


extreme of imposing an unreasonable burden of 
technical rules upon the trained judge, Yet, if we 
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taxed wh those carried on by individuals or partner 
ships are left untaxed, was the rule broadly applied under 
the fifth Amendment in Flint v. St Tra Company, 
and I can see no reason for not a ing it here 
under the | teenth Amendment as w t 1 
ection to a taxing statute that the la t I Ss Dasé¢ 
on two distinct elements—here the d " isiness in a 
corporate form, upheld in Flint v 
and the character of the business done a listinguishe 
from other classes of business hel “ r 
Oil Co. 2 Léxas. . . For it was decided Sf 
Riley that such a combinatior f permissible 
bases of classification may itself be mad isis of a 
classification 
The case was argued by Mr. Owen J. Roberts 
plaintiff in error and by Mr. Robert Jones for defen 
ant in error 
are to go to extremes, the advantagt lie vit 1cic ial 


s 


justice, however hampered, since, at least, its course 


may be predicted and the technical rules which ol 
struct its course may be mastered. In a modern state 
executive justice, beyond what is involved in a propet 


balance between law and administration, is an evil 
even if sometimes a necessary evil. It ys been, 
and in the long run it always will be, crude and as 
variable as the personalities of officia No one can 
long be suffered to wield the royal power ol! deciding 
without fixed principles according 1 nvictions of 
right but one trained to subordinate im e and will t 
, 


reason, disciplined in the exercise of reason, and ex 
perienced in the difficult art of deciding controversies 
If we did not know it, legal history « I I 


tnat 
no one may be trusted to dispense with rules Dut one 
who knows the rules thoroughly and knows how t 
apply them on occasion. Hence, time has always im 
posed a legal yoke upon executive justice and has 
turned administrative tribunals into ordinary courts 
A law-ridden people, finding that, in a time which 
demands positive action, the legal system furnishes 


s 


only checks and safeguards, may for a time throw 
over justice according to law and seek relief outside of 
law. But so used justice without law can be no more 
than a temporary expedient in the worl f lay 
Modern constitutions do more than reflect eighteenth 
century political theory when they forbid executive jus- 
tice and provide for judicial detemination of the limits 
of executive action. These provisions reflect experi- 
ence of many peoples under most diverse conditions 
It is no accident that France, which was the firs 
country to develop modern administration, is more and 
more turning its administrative tribunals into ot 
dinary courts.” 

And Dean Pound has further wisely admonishe 
us that “The remedy, if the existing law fails to secure 


new interests which clamor for recognition, is not to 
throw over law and set up a new dynasty of personal 
sovereigns It is rather for lawyers face the F 





lems presented by the rise of new interests resolutel) 
and intelligently. . . . Our only permanent reliance 


can be in thoroughgoing study of the 


secured and of the possible modes of making them 
effective through law, and a steadfast belief that jus 
tice is still the greatest interest of man on earth 


) 
Our ambitious schemes of social reform call, not for 
less law, but for more law. The call of the time is not 
for | il iali 

those who have to do with the administration of jus- 
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schedule 
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and 
according 


f Conflict of Laws and arrange- 
Restatement follows that found 
widely used collection of cases 
leed the new edition of Professor 


Beale’s cases and the Restatement can be very help- 

fully used together The decisions on points cov- 

ered in any chapter in the Restatement can be found in 
correspondir pter in Beale’s cases 


Following tl 
subject dealt wi 
tentative drafts 

first, and must 

the rule applicabl 
Laws problems 
ceivably some 
such determinatior 


e introductory sections, the first 
Domicil. This appears in the 
Restatement No. 1. It appears 
treated, because in our law 
in many important Conflict of 
lomiciliary law. Con- 


be 
that of the d 


er test would have done as well; 
is not the province of the Re- 


t} 


statement. It is sufficient that the domiciliary rule 
is the one adopted by common law courts; it is the 
function of the Restatement to state the law con- 


and accurately as may be. 

lomicil presents no particularly 
as legal problems go. The Re- 
s chapter involved a great deal of 
nsiderable time. This was largely 
due to the fact that the work was new. A method 
f approach had to be found, and the Reporter and 
committee essarily had to find a common 
meaning and use of terms. Mr. Justice Holmes, in 
one of his characteristically striking phrases, once 
said: “As the matter to be considered is 
debated in terms there is a danger of 
being led by a technical definition to apply a certain 
leduce consequences which have 
no relation to the grounds on which the name was 
applied.” (In Grey v. Donald, 203 U. S. 399,,406). 
This difficulty the framers of the Restatement have 


cerning it as cl 
The law 

preat difficultic 

statement of th 
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OK 
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name, and thet 


sought earnestly to avoid. A phrase or term used 
in one sense in one place must not be used in 
another place i1 different sense if accuracy is to 


be secured. Initial progress in Conflict of Laws, 


and other subjects as well, has necessarily been 
slow while a legal vocabulary was being 
vorked out 

Sections 43 125 of the Restatement deal with 
the various phases of jurisdiction. Jurisdiction is 
ye of those leg terms which has a variety of 
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eight pages to its discussion, in addition to many 
The type of case which a justice 
of the peace may hear is spoken of as a question of 
jurisdiction; a matter of jurisdiction is sometimes 
said to be presented when a party is given less time 
in which to appear or answer than a statute pre- 
scribes. It is clear that if confusion is to be avoided 
the term jurisdiction must be used in a narrower 
sense when dealing with Conflict of Laws prob- 
lems. An English court recognizes that a foreign 
personal judgment rendered against a non-consent 
ing, non-appearing, non-resident who has not been 
served in the state is not entitled to recognition in 
England. There is no jurisdiction over the person 
of the defendant in such a case, it said. But 
under English statutes, English courts themselves 
render such judgments in certain cases. Is there 
then one test for jurisdiction for English courts, 
and another for foreign courts? The answer is that 
Parliament, not being bound by a written consti 
tution, can provide for anything it desires so far 
as its effect in England is concerned. But English 
courts, when examining the judgments from an- 
other state, apply the general principle of Conflict 
of Laws. In Section 43 of Restatement a definition 
of jurisdiction in the Conflict of Laws meaning of 
the term has been given, and a careful effort has 
been made to use the word in this sense exclusively 
whenever it appears. The section states: “As used 
in this Subject, the word jurisdiction means the 
power of a state to create rights which under the 
principles of the common law will be recognized 
as valid in other states.” 

Consideration of this question at once raised 
the problem met in the next section of the Re- 
statement. There it is tentatively stated: “The 
Constitution of the United States prevents the 
States of the United States from exercising power 
if they have no jurisdiction.” On this section the 
Reporter and his Advisers are especially desirous 
of suggestions from the profession at large. It is 
clear that the proposition there stated is true in 
many situations. It is settled, for instance, that a 
State of the Union cannot render a judgment 
good even within the State in a situation like that 
of the English case supposed above. The due 
process clause of the Fourteenth Amendment pre- 
vents such State action. The same holds true in 
many other instances; the only question is whether 
the generalization may be safely made as broadly 
as it appears in this section. The principle stated 
would seem a desirable rule of law. 

Another section which has occasioned a great 
deal of thought is Section 52. It reads: “If a chattel 
belonging to a person who is not a citizen of or 
domiciled in a state, is brought into a state without 
his consent, the state has no jurisdiction over his 
title to the chattel until he has had a reasonable 
opportunity to remove it or until the period of pre- 
scription in the state has run.” A typical set of 
facts presenting the problem involved is shown in 
one of the illustrations given. A thief steals a 
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watch from the owner, who kept it in state X. The 
thief carries the watch to state Y, and sells it to a 


stranger domiciled in Y. According to the princi 
ple stated, state Y has no jurisdiction by its law of 
market overt to pass title to the purchaser. Ex 
amination of the authorities bearing upon this ques 
tion cannot be given here. They are set forth and 
discussed in a paper by Professor Beale under the 
title, “Jurisdiction over Title of Absent Owner in a 
Chattel,” in 40 Harvard Law Review, page 805 

The sections on jurisdiction are full of inter 
esting legal questions. Section 85, for instance, 
presents the problem of citizenship as a basis for 
rendering a personal judgment against a non-con- 
senting absentee. Sections 89 and 90 show an 
application of the new development in legislation 
brought about in the attempt to make the visiting 
motorist amenable to the courts of a state in which 
he does damage to person or property. The Massa 
chusetts statute providing for such procedure was 
upheld in Hess v. Pawloski, 47 Sup. Ct. 632, and 
the Restatement follows the decision of that case. 
The sections dealing with jurisdiction over corpora 
tions (92 to 98) represent the examination of scores 
of cases dealing with that difficult topic 

In dealing with the sections covering jurisdic 

tion for divorce, the framers of the Restatement 
were confronted with a host of decisions repre 
senting every shade of opinion. Where neither 
party to the proceedings is domiciled in the state 
in which the decree is sought the problem is not 
difficult; there is no jurisdiction. (Section 117). 
Where both are there domiciled it is equally clear 
that there is jurisdiction (Section 116). The diffi 
cult case is the one where only one party is domi 
ciled in the state where divorce proceedings are 
instituted. To the variety of state court opinion on 
the subject is added the decision of the Supreme 
Court under the full faith and credit clause in 
Haddock v. Haddock, 201 U.S. 562. In Section 118 
of the Restatement, an attempt was made to state 
the law in conformity with the decisions so far as 
possible and to produce a rule which would be fair 
in application. It reads: 
“A state cannot exercise through its courts jurisdiction to 
dissolve the marriage of spouses of whom one is domiciled 
within the state and the other is domiciled outside the state, 
unless the spouse who is not domiciled in the state 

(a) Has permitted the other spouse to acquire a 

separate home or 

(b) By his misconduct has ceased to have the right 

to object to the acquisition of such separate 
home; or 

(c) Is personally subject to the jurisdiction of the 

state which grants the divorce.” 

Following the treatment of jurisdiction the 
subject of “status” is considered and principles 
governing Conflict of Laws problems in marriage, 
legitimacy, adoption an¢ 
forth. Like so much of the work in restating the 
law, the result measured quantitatively gives no 


+ 


custodianship are set 


indication of the labor which went into its prepara 
tion. This chapter includes but twenty-eight sec 
tions. But its preparation involved the search for 


and study of hundreds of cases, and prolonged 
discussion among the Reporter and Advisers of 
their significance and meaning Differences of 
opinion on substantive law had to be explained and 
meticulous efforts expended to make the language 
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accurately express the thought intended Not u 
frequently it is fully as difficult to express a we 
established rule of law in exact terms as it is 
find the underlying principle of substantive lay 
from an apparent confusion of authorities 


After status, the topic of corporations, in its 
Conflict of Laws aspect, is dealt with. “Carrying 
on business,” (Sections 174 to 194) suggests hard 
problems familiar to every lawyer; so does the 
situation involved where the same association has 
been incorporated in more than one state (Sections 
217 to 225). 

Conflict of Laws problems 
long chapter (Sections 226 to 331). They « 
both immovable and movable property and cover 
conveyances, incumbrances, powers, marital inte 
ests, equitable interests and succession on death 
rhe latter includes both testate and intestate suc 


' by ort 
im J! ypercy lil a 


eal with 


cession in their Conflict of Laws aspects rhe 
property sections are not free from difficulties but 
on the whole conflicting decisions and confusion of 
principle were not met with so frequently here as 


in some of the other topics. lhe Restatement 
applies the law of the situs of property to inter 
vivos dealings with tangible chattels. This is the 
modern view, although language may be found in 
the older cases to the effect that the domiciliary law 
governs. 


ment No. 4 was submitted for consideration. This 
portion deals with Wrongs (including both Torts 
and Crimes) and Contracts. Conflict of Laws 
problems in Torts are varied and interesting, but 
in the American cases, at least the differences of 


At the 1928 meeting of the Institute, Restate 


opinion are in detailed application rather than in 
general principle. In Contracts, however, the 
authorities are in chaos. The Restatement (Sec 
tion 353) adopts the view that the law of the place 
of making governs in all matters relating to the 
creation of a contract. The decisions give support 
to this position, as well as to several others, 

the place of making theory seemed the sound one 


and 


While the tentative draft of the Restatement of 
Conflict of Laws is almost done, none of those con 
cerned in its making feel that this is the «»mpletion 


of their work. It is greatly desired that these Re 


statements represent not the legal opinion of one 
man or a group of men, no matter how learned, but 
that they shall express the consensus of the best 
legal thought in the country. If they are to do 
that, expression of that thought must come from all 
interested lawyers. No one section of this Conflict 


of Laws Restatement is in such shape that it is not 
subject to change if a change will better it. Criti 
cisms, suggestions for amendment or elaboration 
or additions will all be welcomed, and each sugges 
tion seriously considered. They may be addressed 
to Professor Beale, or to the offices of the Institute 
at 3400 Chestnut Street, Philadelphia 


A Binder for the Journal 


On page VI of the advertising section of this issue, 
readers of the Journal will find an anouncement of what 
we regard as a very satisfactory binder for the Journal. 
Many members will no doubt be glad to preserve their 
Journals for the present year—and perhaps for past years 
—in this manner and we suggest that those who are inter 
ested turn to the announcement. 
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stoms, Traditions, Statutes and Judicial Decisions—Opposite Prin 
al Development—Formalizing of Law in Latter Part of Nine 
Break of Formal System at Beginning of Present Century— 
Growing Emphasis on Socialization of Law* 


By BENJAMIN WHAM 
C/] the Cha ago Bar 


Jarndyce. If the public have the benefit, and if the 
country have the adornment, of this great Grasp, 
it must be paid for in money or money’s worth, 
sir!” Some three hundred years ago Lord Bacon 
in his proposal to amend the laws of England said: 

“Certain it is, that our laws, as they now stand, are sub 
ject to great uncertainties, and variety of opinion, delays and 
evasions; whereof ensueth (1) that multiplicity and length of 
suits is great; (2) that the contentious person is armed, and 
the honest subject wearied and oppressed; (3) that the judg 
is more absolute; who, in doubtful cases, hath a greater 
stroke and liberty; (4) that the Chancery courts are more 
filled, the remedy of law being often obscure and doubtful; 
(5) that the ignorant lawyer shroudeth his ignorance of law 
in that, doubts are frequent and many; (6) that men’s as 
surances of their lands and estates by patents, deeds and 
wills, are often subject to question, and hollow; and many 
the like inconveniences.” 

The law has always been criticized and often 
justly so since there have at all time been inade 
quacies and failures in some respects. Fair com 
ment and criticism offered in a constructive spirit is 
wholesome and should be encouraged. For it is 
thus in part that new premises are evolved and 
sharper tools discovered for use in the administra 
tion of justice. To this end unfounded criticism 
uttered in ignorance or for ulterior purposes should 
be discouraged and an understanding of the de- 
velopment and nature of the law and government 
and an enlightened public opinion as to the proper 
ends to be accomplished should be encouraged. 

It seems unavoidable that an enlightened pub- 
lic opinion must precede and pave the way for bet- 
terments in the law. That there should be any 
doubt about it seems almost incredible yet many 
metaphysical battles have been waged over this 
point by Kantians, Neo-Kantians, Hegelians, Neo- 
Hegelians and other Schools. The question whether 
law forms public opinion or public opinion forms 
law is like the old saw as to which came first, the 
chicken or the egg. An understanding of this prin- 
ciple will do much to make criticism more con- 
structive and refute that which is unfounded and 
malicious. The reason is clear, law is a product of 
the customs, traditions, statutes and judicial de 
cisions since the beginning of time. Traces may 
be. seen in the Anglo-American law of old customs 
and rules of the Hebrews, Greeks, Romans and al! 
other civilizations which have touched and influ- 
enced it. We may conceive of it as a building, the 
foundations of which were laid in antiquity and 
which has been added to, altered, torn down and 
rebuilt by each new generation and civilization 
until today it combines in its majestic outlines the 
grace and symmetry of Athenian architecture, the 






































































massive strength of Roman, and the rugged virility 
coupled with the power of growth of the Anglo- 
Saxon and other contributing races of later times. 
Only Aladdin with his lamp could change this mag- 
nificent structure in the twinkling of an eye or over 
night. That one person in the course of a life time 
could evolve a system rivaling it also seems pre- 
posterous, and has so proven as witness, Plato’s 
Republic, More’s Utopia, and Bentham’s Constitu- 
tion. That changes in public opinion with cor- 
responding changes in law are slow should, there- 
fore, not be surprising. 

\ Philosophical writers, including Dean Pound 
and Judge Cardozo of the present day, have pointed 
out that there are two antagonistic principles here, 
stability, which seeks to maintain the status quo, 
and change, which seeks to meet the needs and 
wants of an ever changing civilization. A proper 
balance must be maintained between the two, in 
order, on the one hand, to satisfy the social demand 
for security of life and property by an adherence to 
certain fundamental principles and methods of pro- 
cedure, and, on the other to satisfy new desires and 
needs by evolving new premises and procedure. 

The struggle between these two opposing prin- 
ciples may be traced from early times by alternat 
ing periods of strict law and periods of change and 
growth, each change following a switch in public 
opinion as to the paramount end of law. In Greece 
and Rome, after going through a formative period 
in which the chief need for law was to keep the 
peace, under pressure of the demand for equal 
justice for all, law was formalized into hard and 
fast rules which served principally to preserve the 
status quo. Later under the pressure of the needs 
of expanding commerce and the widening sphere 
of government, new principles and procedure were 
introduced into the law. Later still in Rome after 
it had reached the height of its power it entered the 
stage of the maturity of law in which there was a 
return to the predominant idea of security. 

This is also true of the Anglo-American law. 
In the middle ages when the feudal system was in 
vogue with all its inter-relationships the predomi- 
nant object of law was to preserve the status quo. 
Later in the sixteenth, seventeenth and eighteenth 
centuries there was a period of expansion of trade, 
exploitation of new countries and a general re- 
naissance. Under pressure of new needs equity 
and the law merchant were introduced into the law 
and it was adapted in principle and procedure to 
the widening sphere of commerce and influence. In 
the nineteenth century, which may be called the 
period of maturity of law, both in England and 
America there was a noticeable swing back to the 
paramount idea of preserving the status quo. Al 
though the United States was still a new country 
in the first half of the nineteenth century it was in 
reality in the strict law period in which it was striv- 
ing to assimilate existing law and adapt it to its 
needs. Another reaction set in about the beginning 
of the twentieth century. This will be discussed 
presently. 

During this period of the development of the 
Anglo-American law, one of the causes of the 
change in public opinion was the struggle going on 
to determine the importance of the individual in 
the eyes of the law. Under the feudal system the 
complicated system of tenures was much more im- 
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portant than any individual. The law treated 
chiefly of relationships. From the King at the top 
to the lowest serf at the bottom certain well defined 
rights and duties existed by reason of the various 
feudal relationships. In the natural law period of 
the sixteenth, seventeenth and eighteenth centuries 
the feudal system gave way and the individual will 
became paramount. A Romanized conception of 
contracts was adopted whereby individuals could 
enter into contracts of their own choosing, creating 
whatever rights and obligations they desired, This 
was the period of which Maine coined th 
“from status to contract.” Freedom of the indi- 
vidual and maximum self-assertion consistent with 
like rights in others was the dominant idea. The 
belief in the power of reason led to a disregard of 
tradition akin to modern thought. There was a 
feeling that the people of that day were qualified to 
make laws which would be adequate for all times 
and places. As a consequence there was a period 
of paper-constitution making, as Carlyle called it, 
and codification of law, much of which has since 
proven woefully inadequate. Rousseau’s conception 
of a social compact and Montesquieu’s theory of the 
separation of powers greatly influenced the thought 
of the time. 

In the eighteenth and nineteenth centuries meta- 
physicians, of whom the foremost was Kant, gave 
this conception of the end of law a philosophical 
basis founded upon Aristotelian syllogistic logic, 
namely, that there are certain rights inherent by 
nature in men which are self-evident and that from 
these all other principles may be deduced a priori. 
[his led in the latter part of the nineteenth cen- 
tury to a formalizing of the law. Innovations and 
extensions of principles to meet new situations were 
looked upon askance. Statutes were strictly con- 
strued. Equitable considerations and social welfare 
were given little thought. Justice became abstract 
and law and morals were sharply distinguished. 
The law was conceived of as a logical system from 
which all necessary principles could be derived by 
reason so that it was thought of no longer as being 
made but as being found within this logical system 
This was especially true of the courts, due in part 
to the constitutional division of powers from which 
it was generally thought that the legislative func- 
tion was to make or rather find the law and that of 
the courts to construe and enforce it. As a result 
the courts were looked upon as mere slot machines 
into which a case could be fed and after some 
rumblings and dissension, it is true, out would 


e phrase 


come a certain definite logical result. Victor Hugo’s 
immortal story “Les Miserables,” portraying Jean 
Val Jean imprisoned nineteen years for stealing a 
loaf of bread and relentlessly pursued by Javert of 
the French police the remainder of his life for a 
minor infraction typifies that spirit of the law, civil 
as well as criminal. The supremacy and logic of 
the law were upheld at the expense of mercy and 
often of justice. 

The breakdown of this formal system at the 
beginning of the twentieth century followed closely 
upon the heels of the breakdown of logic and ap- 
plied mechanics in the physical sciences under the 
new discoveries in relativity. William James has 
told the story of a small boy being told of God by 
his mother. The boy asked “You say God made 
the world in six days?’ “Yes,” answered his 
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mother. “Did he make all of it in six days?” “Yes,” 
“Then what is God doing now ?” 
\Villiam James suggested that the answer might have 


inswered his mother 


een that God is sitting for his portrait to the metaphysi 
1ans. 

he emphasis in the twentieth century has 
swung away from the abstract individualized 
theory of the freedom of the will to a more human- 
zed conception of the satisfaction of the needs and 
lesires of groups and classes, a socialization of the 
aw. Benthar test of utility and its corrolary 
that laws, principles and procedure should no 
onger be adopted for all times and places, but only 
tentatively for the particular time and place, to be 
ater discarded desirable, is fast gaining ground. 
freedom of contract has been limited in many ways 
where the public is affected Che phrase “public 


So Mt 1 
policy” is being used 


cisions Numer! 


more and more to justify de- 
us limitations are being placed 
upon the use of property by owners in large centers 
of populations such as the observance of sanitary 
laws. Restrictions are being rapidly imposed upon 
the right to engage in trades and professions. For 
example at the last session of the Illinois Legis- 
lature the Barber Act was amended to require a 
licensed barber to have an eighth grade education. 
It has been humorously suggested that the reason 
for this is the lic feeling that inasmuch as the 
barber is our chief source of neighborhood gossip, 


from which we cannot escape, he should at least be 
required to address us in classical English. The 
public need for the services rendered by public 
utilities has caused them to be given certain defi- 
nite advantages in the way of monopoly and other- 


wise in return for a paramount duty of public 
service. This treatment is in sharp contrast with 
the antitrust law affecting other industries. Child 
Labor laws, blue sky laws, the eighteenth amend- 


ment, labor legislation, workmen’s compensation 
acts, antitrust vs and many others are the out- 
growth of this swing in public interest away from 


the freedom of the individual to social welfare. 

This change is not only true in legislation but 
is also reflected in the attitude of the courts with 
regard to matters affecting the public. Whereas 
social legislation in the nineteenth century was 
strictly construed and was always in danger of 
being declared unconstitutional, it now receives 
more favorable consideration by the courts. The 
public conception of the function of the courts has 
changed at the same time. In the nineteenth cen- 
tury, under the theory that law is found and not 
made, the courts were confined within a rigid sys- 
tem of principles upon which all decisions must be 
justified. Justice often required these principles to 
be stretched into entirely new fields 

Pound illustrates this situation by the story of 
Tom Sawyer and Huck Finn trying to rescue Jim 
by digging under the cabin. Huck wanted to use 
some old pickaxes but Tom said he had read that 
case-knives were the proper implements. Tom 
said “It doesn’t make no difference how foolish it 
is, it is the right way and it is the regular way. And 
there ain’t no other way that I ever heard of, and 
I’ve read all the books that give any information 
about these things. They always dig out with a 
case-knife.” After they had dug until nearly mid- 
night and they were tired and their hands blistered 
a light came to Tom’s legal mind. He dropped his 
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knife and turning to Huck said firmly, “Gimme a 
case-knife.” Huck’s story follows: 

“He had his own by him, but I handed him 
mine. He flung it down and says, ‘Gimme a case 
knife.” 1 didn’t know just what to do but then | 
thought. I scratched around amongst the old tools 
and got a pickaxe and gave it to him and he took 
it and went to work and never said a word. He was 
always just that particular. Full of principle.” 

So it was with the courts. They adhered al- 
ways to principle but fortunately often used pick 
axes instead of case-knives in doing it. The break 
down of the logical mechanical system of thought 
at the beginning of the twentieth century left the 
courts free to make law, as well as find it, whenever 
necessary to do justice, in the same manner as was 
done more than once, to the great advancement of 
the law, in the seventeenth and eighteenth centuries 
by great jurists such as Lord Mansfield. With in- 
telligent public opinion functioning, and _ the 
changed attitude toward the process of legislation 
and juristic law making, it is possible for the con- 
tent of the law to change quite rapidly and shortly 
reflect the best thought of the times. Justice 
Holmes has pointed out that a great deal of our 
law is subject to change if a sufficient switch takes 
place in public opinion to affect the complexion of 
our legislatures and the thinking of our courts. 
After all judges and legislators are human. When 
called upon to decide between two or more possible 
courses to pursue they will weigh the interests 
seeking recognition. They can justify almost any 
decision on principle by inventing an implied agree- 
ment or other fiction. That is merely the form. 
The actual basis for their decision will be the un- 
derlying considerations and values which appeal to 
them as deserving recognition. Their training, 
their prejudices, and the force of public opinion will 
largely determine the criteria of values used. Judge 
Cardozo has expressed the belief that relatively few 
judges decide cases because of inertia by mechan- 
ical methods in the manner of Judge Bridlegoose, 
hero of one of Rabelais’ satires, who decided four 
thousand cases by casting lots and of this number 
two thousand three hundred and nine were ap 
pealed and all affirmed. 

The chief difficulty at present is the archaic 
machinery for the enforcement of law, firmly em- 
bedded in constitutions and statutes. The jury 
system with its involved complicated rules of evi- 
dence would seem to cost more in delay and de- 
feated justice than it is worth. The more compli- 

cated civil cases are now heard by courts of 
chancery without the aid of juries with much bet- 
ter results and a great saving of time. A fortiori 
this could be done with smaller civil cases. A be 
ginning has been made for example in the Munici- 
pal Courts of Chicago where jury trials are not had 
as a matter of course but must be demanded by 
one of the parties to the suit. In criminal cases 
the jury system, coupled with the necessity of 
proof of guilt beyond a reasonable doubt, places a 
tremendous burden upon the prosecution. Socio- 
logical studies and surveys are now being con- 
ducted in an endeavor to find more just criminal 
laws and more practical methods of enforcement. 
So tedious have civil trials become that arbitration 
agreements are fast gaining favor among business 
men. An elected judiciary, subject to the popular 
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whim and perhaps unduly influenced by political 
friends, might well be replaced by judges appointed 
for life as in the Federal Courts. Secure in their 
position, they would be able to dispense justice 
without fear or favor. 


Heretofore law has been self-enforcing. If a 
person suffers a wrong there are remedies theor 
etically. As a practical matter these remedies are 


often unavailable due to the expense and delay in 
volved. This is illustrated by the statement of 
Justice Maule, an English Judge, who was called 
upon to sentence a working man for bigamy in the 
days before modern divorce was permitted. The 
accused man attempted to justify his action by 
stating his wife had run away with another man 
and left him with a number of small children. After 
waiting several years he remarried in order to 
provide a proper home for the children. Maule J. 
shook his head and said satirically: 

“My good man the law did not in any wise 
leave you without a sufficient remedy. You should 
first have brought an action in Her Majesty’s court 
of Common Pleas against this man with whom, 
as you say, your wife went away. In that action 
after two or three years and the expenditure of two 
or three hundred pounds you would have obtained 
a judgment against him which likely would have 
been uncollectible. You should then have brought 
a suit against your wife in the Ecclesiastical Court 
for a divorce from bed and board which you might 
have obtained in two or three years after the ex 
penditure of two or three hundred pounds. You 
would then have been able to apply to Parliament 
for an absolute divorce, which you might have ob- 
tained in four or five years more after spending 
four or five hundred pounds. And if you tell me 
that you never had and never in your life expect 
to have so many pennies at one time, my answer 
must be that it hath ever been the glory of Eng 
land not to have one law for the rich and another 
for the poor.” 

Accordingly he imposed a sentence of im- 
prisonment for one day, 

Theoretically remedies exist but in practice 
they are often unavailable. Legal aid societies are 
doing a great work in representing poor people 
without charge but much more needs to be done to 
improve the machinery of justice so that the 
remedies will be available to rich and poor alike. 

The reaction against the delays and complica 
tions of the nineteenth century judicial system, 
which grew up under frontier conditions and which 
has proven inadequate in many ways in large cen- 
ters of population, has brought about a demand 
for speedy justice resulting for the time in a lessen- 
ing of the influence of the judicial branch and the 
strengthening of the executive department. We 
hear much of executive justice. Many commissions 
and bureaus and special committees of all kinds 
have been created under the control of the execu- 
tive department both national and state, whose 
chief functions are judicial or quasi-judicial. Little 
attention is paid by these bodies to the rules of evi- 
dence and all their efforts are concentrated upon 
speedy results. More recently investigating com- 
mittees from the legislative branch have arrogated 
to themselves quasi-judicial functions as in the 









case of the Teapot Dome committee, the Reed elec- 
tion committee and others. There is nothing un 
usual about this swing in the emphasis placed upon 
the three departments of government. In the reign 
of the Tudors and Stuarts the courts had become 
very slow and stilted in their processes and the 
king created special courts such as the Star Cham 
ber, King’s Council, Court of Request and the 
Court of Chancery which administered executive 
justice, leaving the Common Law courts with very 
little to do. The common law showed its remark 
able adaptability by slowly absorbing all of the 
functions of these special courts. This swing 1 
bound to happen from time to time in this country 
in spite of its paper constitution providing for a di 
vision of power and the present one may well be 
merely preliminary to another period of develop 
ment and growth in the common law, paving the 
way for the infusion into the law of these new 
methods of procedure. 

In the last few years a prolific amount of new 
legislation has been placed upon the statute books 
A portion cf it is of such a character as to remind 
us of the facetious definition of law, that it is 
“common sense as modified by the legislature.” 
Much of it was the result of drives by reform or 
ganization, blocs and minority interests and there 
fore has not met with great popular approval. 
Coming as it does at a period in which the courts 
are already overcrowded and in the process of re- 
organization to meet the needs of an industrial age, 
there is little wonder that much of this legislation 
has become a dead letter. The consequent disre- 
gard of the law has led to a popular feeling akin to 
disrespect for the law. Much is being said about 
nullification. The remedy for this condition is two 
fol’: In the first place new legislation should be 
confined to that which is essential and obviously 
for the general good, the burden of proof being 
imposed upon the legislator or organization seek 
ing to have a law passed to show that there is a 
vital need for the law and also that adequate pro- 
vision is made for its enforcement. In the second 
place the people should be made to understand that 
law and law enforcement depend in the final 
analysis upon public opinion. Accordingly if they 
are to be improved, the present mad pursuit of 
money as the chief end of life must be halted and 
proper standards and values adopted 

This subject has many phases which cannot be 
treated adequately or even touched upon within the 
confines of this paper. Enough has been said how- 
ever to show the trend of the law: the eternal 
struggle between security and change, with the de 
mand for security stubbornly resisting all encroach 
ments upon the status quo but slowly yielding to 
the irresistible pressure of new interests, desires 
and wants; the slow pendulum-like swing in the 
popular conception of the end of law, first to the 
liberty of the individual and then to the protection 
of social interests, and, of necessity, the law follow- 
ing slightly behind, reflecting public morals as in a 
delayed mirror, now barely creeping, but ever and 
anon gaining new inspiration and moving majes- 
tically forward, combining and recombining in its 
Leviathan form a composite of the wisdom of the 
ages, 
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FINAL 


PROGRAM FOR THE SEMI-CENTENNIAL 


MEETING 


Magna Carta Pageant Will Be Held in New Civic Auditorium Instead of Washington 


University Stadium as First Announced 





Complete List of Distinguished Speakers 


Who Will Address Gathering—Programs of Sections and Auxiliary Bodies Indi- 


cate Interesting and Informative Discussion of Important Questions 


Enter- 





tainment Committee of Washington and Seattle Bars Announces Two 
Special Trips for Those Unable to Remain for the Saturday Outing 


Local Arrangements Complete 


T the suggestion of the expert in charge of 
A the arrangements, the Magna Carta Pageant 
will be given in the newly completed Seattle 
instead of the Washington Uni- 
ersity Stadium as first announced. It was sug- 
gested that better effects could be achieved at night 
in the immense structure under cover. 

The complete and final program of the Semi- 
Centennial Meeting appears in this issue. It gives 
in idea of the le range of important subjects to 
be discussed both at the main sessions and at those 
of the subordinate and auxiliary bodies. All obtain- 
able information justifies the forecast of a large at- 


tendance at Seattle 


Special Entertainment Features 


The entertainm ent committee of the Washington 
and Seattle Bar announces two special trips for those 
who cannot remain over Saturday, July 28th, to go on 
the trips planned for that day. 

On Monday, July 22nd the Tour A party is being 
taken on an all-day cruise to Victoria, B. C. Accommo- 
dations are available for an additional number. Any 
visitors arriving prior to 8 A. M. Monday, July 22nd, 
who desire to make this trip should get in touch with 
the committee at headquarters in the Olympic Hotel 
immediately upon arrival. 

The boat leaves at 9:00 A. M.., arriving at Victoria 
about noon. Upon arrival the party will be entertained 
at luncheon at the Empress Hotel. The afternoon will 
be given over to a sight-seeing tour of the city, includ- 
ing the famous Butchard’s Gardens. The return trip 
will leave Victoria to arrive in Seattle at 9:30 P. M. 

On Tuesday the Tour A party will leave Seattle at 
8:30 A. M. for an all-day boat ride to Olympia. The 
steamer Indianapolis has been chartered for this occa- 
sion and will accommodate all who are expected to 
wish to join the Tour A party on the trip. The boat 
will skirt the shores of Puget Sound past the water- 
front and parks of Tacoma, returning by a different 
route, arriving at Seattle by 6:30 P. M 

Lunch will be served upon arrival at Olympia and 
several hours will be available for sight-seeing there as 
euests of the Olympia Bar. Those wishing to make 
this trip should register at headquarters at the Olympic 
not later than 5:30 P. M. Monday, July 23rd. 

Registrations for the Saturday, July 28th, trips will 
be made on Tuesday at 1:30 P. M. at headquarters. 
These trips are an all-day trip to Mount Rainier as 


Big Attendance Forecast 





guests of the Tacoma Bar and an all-day cruise to 
Victoria, B. C. The Mount Rainier trip is necessarily 
limited, because of facilities, to two hundred (non- 
residents of the State of Washington.) The party 
will leave by boat at 7:30 A. M. and on arrival at Ta- 
coma, will be met by the Tacoma Bar with cars for 
the ride to Rainier, where lunch will be served. Sev- 
eral hours will be spent in the Park with the return 
trip starting in time to reach Tacoma for dinner. After 
dinner the return to Seattle will be by boat, arriving 
at 10:45 P. M. All expenses of this trip are borne by 
the Tacoma and the Washington Bars. 

The Victoria trip on Saturday, July 28th, is open to 
all visiting lawyers and those accompanying them. The 
steamer Princess Pat, accommodating nine hundred, 
has been chartered for the day. She will leave Seattle 
at 8 A. M. in order to permit the outbound trip to be 
by way of the beautiful San Juan Islands. Lunch and 
dinner will be served on the boat. The entire afternoon 
will be available in Victoria for sight-seeing, the start 
home being made at 6 P. M., arriving in Seattle 10:00 
P.M. All expenses of the cruise including meals en 
route are borne by the Washington and the Seattle 
Bar. 

During the week the visitors will be entertained at 
golf and other sports, by a reception aboard the Pa- 
cific Fleet on Thursday afternoon from three to five, 
by a drive over the city Friday afternoon and other 
features, details of which will be announced at head- 
quarters. An especially elaborate program of enter- 
tainment for the ladies has been worked out by the 
Seattle hostess. 


Notice, Maritime Law Association 


All members attending the American Bar Associa- 
tion Convention are invited to enjoy scenic trip from 
Seattle to Victoria, British Columbia, and return as 
guests of American Mail Line, which will furnish 
transportation and meals enroute aboard its Trans- 
Pacific Liners. Members will bear individually hotel, 
golf and incidental expenses at Victoria. Steamship 
President Jackson sails from Seattle Saturday morn- 
ing, July twenty-eighth, reaching Victoria same after- 
noon. Steamship President McKinley leaves Victoria 
Monday morning, July Thirtieth, reaching Seattle same 
afternoon. Members of Maritime Law Association 
will please make reservations by telegram or letter 
through committee chairman, Lane Summers, Central 
Building, Seattle. 




















































Wednesday, July 25, at 10 A. M. 


Seattle Civic Auditorium 


Addresses of Welcome by President of Washing- 
ton State Bar Association 

Annual Address by President of the Associa 
tion. 

Announcements. 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Committee. 

Nomination and Election of Members. 

State delegations will meet at the close of this ses 
sion to nominate members of the Genral Council, and to 
select nominees for Vice-President and Local Council 
for each State. 


Wednesday, July 25, at 2:30 P. M. 


Seattle Civic Auditorium 


Symposium—‘“Fifty Years of Progress.” 

Address by F. B. Jewett, Vice-President Ameri 
can Telephone and Telegraph Company, “Progress 
in Engineering During the Last Fifty Years.” 

Address by Dr. John H. Finley, New York 
Times, New York, “Progress in Education During 
the Last Fifty Years.” 

Address by Dr. William Allen Pusey, Chicago, 
“Progress in Medicine During the Last Fifty 
Years.” 

Address by Dr. Ozora S$. Davis, Chicago, on 
“Progress in Theology in the Last Fifty Years.” 


Wednesday, July 25, at 8:30 P. M. 


Seattle Civic Auditorium 


Address by Honorable Hugh Kennedy, Chief 
Justice of the Supreme Court of the Irish Free 
State, “‘The Character and Sources of the Consti- 
tution of the Irish Free State.” 

10.00 P.M. President’s Reception, Spanish Ball 


Room, Olympic Hotel 
Thursday, July 26, at 10 A. M. 


Metropolitan Theatre 

A. M. 

10:00—Report of the work of the American Law 
Institute. 
Reports of Sections and Committees 

(The names of the respective Chairmen are given.) 

SECTIONS 

A. M. 

10:10 Comparative Law Bureau. William W. 
Smithers, Philadelphia, Pa 

10.20 Criminal Law. Justin Miller, Los Angeles, 
Cal. 

10:40 Judicial Section 
Md. 

11.00 Patent, Trade-Mark and Copyright Law. 
Edward S. Rogers, Chicago. III. 

11.15 Mineral Law. Gurney E. Newlin, Los An 
geles, Cal. 

11.30 Uniform State Laws. Jesse A. Miller, Des 
Moines, Ia. 

11.45 Public Utility Law. John F. MacLane, Salt 
Lake City, Utah. 

12.00 Conference of Bar Association Delegates. 
Josiah Marvel, Wilmington, Del. 


T. Scott Offutt, Towson, 
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COMMITTEES 


P. M. 
12.15 Publicity. Walter H. Eckert, Chicago, III 
12.30 Membership. Edward A. Zimmerman, Chi 


cago, 11] 
12.45 Memorials 
Chicago, III. 
100 Adjournment. 
Thursday, July 26, at 2 P. M. 


Metropolitan Theatre 


William P. MacCracken, Jr 


COMMITTEE REPORTS 
2.00 American Citizenship. F. Dumont Smith, 
Hutchinson, Kans. 
2.10 Education of Aliens and Naturalization 
William C. Kinkead, Cheyenne, Wyo. 
2.15 International Law. James Brown Scott, 

Washington, D. C. 

5 Removal of Government Liens on Real Es- 
tate. John T. Richards, Chicago, IIl 
2.30 Jurisprudence and Law Reform. Henry W. 
Taft, New York City. 

2.45 Federal Taxation. Hugh Satterlee, New 
York City. 

3.00 Salaries of Federal Judges. A. B 
Raleigh, N. C. 

3.10 Admiralty and Maritime Law 

Hickox, New York City. 

Commerce. Rush C. Butler, Chicago, III 

3.30 Commercial Law and Bankruptcy. Jacob M. 
Lashly, St. Louis, Mo. 

3.45 Use of the Word “Attorney.” J. P. Laffey, 
Wilmington, Del. 

3.50 Professional Ethics and Grievances 
Francis Howe, Chicago, II! 

400 Supplements to Canons of Professional 
Ethics. Charles A. Boston, New York. 

Thursday, July 26, at 8.30 P. M. 

Address by Honorable Harlan Fiske Stone, 
Associate Justice of the Supreme Court of the 
United States, on “Fifty Years of the Work of the 
U. S. Supreme Court.” 
10.00 “Magna Carta”: 

Civic Auditorium. 


Friday, July 27, at 10 A. M. 
Metropolitan Theatre 


Andrews, 


Charles R. 


Thomas 


A Pageant Drama, Seattle 


COM MITTEE REPORTS 

A. M. 

10.00 Publications. Alfred C. Intemann, New 
York City. 

10.10 Division of Eighth Circuit, A. C. Paul, Min- 
neapolis, Minn. 

10.20 Uniform Judicial Procedure 
Shelton, Norfolk, Va. 

10.30 Insurance Law. William Brosmith, Hart- 
ford, Conn. 

10.50 Legal Education 
Philadelphia, Pa. 

11.00 Legal Aid. Reginald Heber Smith, Boston, 
Mass. 

11.20 Air Law. Chester W. Cuthell, New York 
City. 

11.30 Change of Date of Presidential Inaugura- 
tion. Levi Cooke, Washington, D. C 


Thomas W. 


William Draper Lewis, 
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140 Noteworthy Changes in Statute Law. 
Joseph P. Chamberlain, New York City. 
200 Nomina d Election of Officers. 
Miscellaneous Business. 
Adjournment sine die. 
Friday, July 27, at 2 P. M. 
Motor tri round Seattle and nearby points of 
terest 


Friday, July 27, at 6:30 P. M. 


Annual f members of the Association, 


lies and guests, Seattle Civic Auditorium 
Saturday, July 28 
All day tour guests of Seattle and Washing- 
n State Bar A tions 


Thirty-eighth Annual Conference of the Commis- 
sioners on Uniform State Laws 


lunior Ball-R Olympic Hotel, Seattle, Wash. 
17, to Monday, July 23, Inclusive 


Address 


Tuesday, July 


A.M President’s and Commit- 


ee Reports 


luly 17, 


P.M form Mechanics’ Lien Act. 
Evening Dinner for Commissioners and 
guests 
July 18, A.M hanics’ Lien Act 
2-3 :30 P.M Mechanics’ Lien Act 
3 :30-5 P.M Amendments to Negotiable Instru- 


ents Law 

1endments to Negotiable Instru- 
nents Law 

form Public Utilities Act, Uni- 
rm Public Utilities Securities 

t, and Uniform Business Corpo- 


n Act 


3 :30-5 P.M ial Welfare Acts 
July 20, A.M. Social Welfare Acts 
P.M. Social Welfare Acts Section. 
July 21, A.M. Reports of Committees on Aero- 
1utics, Compulsory Attendance 
Witnesses and Guardianship of 
Soldiers 
P.M No session 
July 23, A.M. Report of Committee on Uniform 
Act in relation to Corpus and In- 
ne 
P.M niform Acknowledgment Act and 
Report of Committee on Uniform 
Firearms Act 
Conference of Bar Association Delegates 
Thirteenth Annual Meeting 
Room, Olympic Hotel 
Monday, July 23 
3i0P.M I) 
Addresses by President Silas H. Strawn and 
lean Roscoe | 


requested to register at Head- 
ladies and friends accom- 


(Delegates 
quarters for themselves, 
panying them 





I’ INAL PROGRAM FOR SEMI-CENTENNIAL MEETING 








Tuesday, July 24 


10:00 A.M 
Opening Address, by Chairman Josiah Marvel. 
Reports of Committees on: 
Judicial Selection: Irvin V. Barth, Chairman. 
State Bar Organization: Clarence N. Goodwin, 
Chairman. 


Admission and Discipline: Walter F. Dodd, 
Chairman. 
1:00 P.M 
Luncheon for delegates, ladies and friends, at the 


Seattle Chamber of Commerce. Address on 
“Fifty Years of the American Bar Association,” 
by James Grafton Rogers. 
2:00 P.M 
Reports of Committees on: 
Judicial Councils and Rule-Making Power; Jo- 
siah Marvel, Chairman. 
Co-operation between Press and Bar; Andrew 
R. Sherriff, Chairman. 
Reports by Delegates on Association Accomplish- 
ments. 
Miscellaneous New Business. 
Report of Nominating Committee; Election of Of- 
ficers. 


Comparative Law Bureau 
Tuesday, July 24, Room E, Mezzanine, Olympic Hotel 


1:30 P.M 
2:00 P.M 


Meeting of Council. 
Meeting of Bureau. 


Section of Criminal Law and Criminology 
Tuesday, July 24, Olympic Hotel 


Afternoon Session, 2:00 P. M., Room A, Mezzanine 

Report of Chairman, Justin Miller, Los Angeles, 
Cal. 

Report of Committee on Psychiatric Jurisprudence. 
Rollin M. Perkins, Chairman, Iowa City. 

The Prosecutor and the Plea of Guilty. Raymond 
Moley, New York City. 

Appointment of Nominating Committee. 

Evening Session, 8:00 P. M., Junior Ball Room 


The Relation Between Organized Crime and the 
Violation of the Prohibition Laws. Arthur V. 
Lashly, St. Louis, Mo. 

The Law and Human Sterilization. Otis H. Castle 
and Paul Popenoe, Los Angeles, Cal. 

Report of Nominating Committee. 

Election of Officers. 


Judicial Section 
Tuesday, July 24, Room B, Mezzanine, Olympic Hotel 
10.00 A. M. 
Address of Welcome. 
Response by Chairman, Hon. T. Scott Offutt. 
Address by William Minor Lisle, University of 
Virginia. 
Election of Officers. 
2.00 P.M. 
Reports of Committees. 
Address by Hon. Frank S. Dietrich, Boise, Idaho, 
Judge U. S. Circuit Court of Appeals. 
Address by Austin E. Griffiths, Seattle, Wash., 
“The Lawyer’s Responsibility for Business 
Ability in Public Office.” 
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Thursday, July 26, Junior Ball Room, Mezzanine, 


6.30 P. M. 
Annual Dinner. 


Legal Education and Admissions to the Bar 
Thursday, July 26, Italian K m, Olym pre Hotel 


6.00 P.M. Dinner 
7.00 P.M. Business Session. 


Mineral Law 
Tuesday, July 24, Junior Ball Room, Olympic Hot 


10.00 A.M. Reports and election of Officers. 

2.00 P.M. Address by Hon. Cornelius F. Kelly 
President of the Anaconda Copper Mining 
Company 

Address by Dr. George Otis Smith, Director 
United States Geological Survey. 


Patent, Trade-Mark and Copyright Law 
Tuesday, July 24, Room C, Mezzanine, Olympic Hotel 
10.00 A.M. Reports and Election of Officers. 

1.00 P.M. Adjournment for Luncheon. 
2.00 P.M. Program to be announced. 
7.00 P. M 


Dinner 


Section of Public Utility Law 
Tenth Annual Meetina 
Auditorium, Telephone Building, 1200 Third Avenue 
Monday, July 23, 2.30 P. M. 


Address: John F. MacLane, Salt Lake City, Utah, 
Chairman. 

Report of Secretary. 

Appointment of Committees 

Address: Joseph W. Jamison, St. Louis. 

Discussion by three or four speakers, 10 minutes each 

Address: John E. Curtiss, Chairman Nebraska 
State Railway Commission, “Federal En 
croachment Into the Field of Local Regu 
lations.” 

Discussion by three or four 


Tuesday, July 24, 10 A. M. 


Address: Prof. Harry G. Brown, Univ. of Missouri 
“Economic Basis and Limits of Public Utility 


Regulation 


4 : | 
speakers, 10 minutes eacl 


Discussion, three or four speakers, 10 


Address: Hance H. Cleland, Olympia, Wash., “Munic 
Operation of Utilities in 


minutes each 


ipal Financing and 
Washington.” 
Discussion, three or four speakers, 10 minutes eacl 
Reports of Committees 
Election of Officers 


Tuesday, July 24, 7:30 P. M. 
Italian Room. Ol ic Hotel 
Informal Dinner of Members 
General Round-Table Discussion 
Miscellaneous unfinished business 
Adjournment 











Luncheon for Secretaries and Treasurers of State 
Bar Associations 


Chere will be a complimentary luncheon for Sec 
retaries and Treasurers of State Bar Associations o1 
Tuesday, July 24, at 1 P. M., in Room D, Mezzanine 
Floor, Olympic Hotel. Information will be availab! 
at the Registration Desk, General Headquarters 


Special Breakfasts, Luncheons, and Dinners 
The following groups will meet at the time 


pl Tickets and I! I Til [ I iva lable 


piace indicated 


in General Headquarters: 
Breakfast 


Phi Delta Delta (Women’s Legal Fraternity 
Chursday, July 26, 8:00 A. M., Women’s niversity 


Club. 
Luncheons 


American Citizenship Committe: Wednesday 
July 25, 12:30 P. M., Junior Ball Room, Olympi 
Hotel . 

Bar Association Secretaries and Treasurers 
Tuesday, July 24, 1:00 P. M., Room D, Mezzanine 
Olympic Hotel. 

Chicago University Law School Alumni: Thurs 


lay, July 26, 1:00 P. M., Room E, Mezzanine, Olyn 
pic Hotel. 

Columbia Law School Alumni Thur 
26, 1:00 P. M., Room D, Mezzanine, O1 

Harvard Law School Alumni 
26, 1:00 P. M., Junior Ball Room, Ol 
Fred W. Catlett, Leary Building, Chairman Local 
Committee 

Iowa University Law School Alumni Churs 
day, July 26, 1:00 P. M., Room B, Mezzanine, Olym 
pic Hotel. 

University of Michigan Law School Alumni 
Thursday, July 26, 1:00 P. M., Spanish Ball Room 
Olympic Hotel. Nelson R. Anderson, L. C. Smi 
Building, Local Chairman. 

Northwestern University Law School Alumni 
Chursday, July 26, 1:00 P. M., Room F, Mezzanine, 
Olympic Hotel 

University of Washington Alumni Association 
rhursday, July 26, 1:00 P. M., Italian Room, Olym- 
pic Hotel Theodore D. Carlson, Central Build 
Secretary 

Phi Alpha Delta: Thursday, July 26, 1:00 P. M 
Room C, Mezzanine, Olympic Hotel. Burton J 
Wheelon, 900 Leary Building, Chairmar 
mittee 

Phi Delta Phi: Thursday, July 26 
College Club For particulars commu 
Henry W. Cramer, Central Building 
Committee 





ing, 


“ontact Com 





Dinners 


Delta Theta Phi: Wednesday, July 25, 6:30 
P. M., Room A, Mezzanine, Olympic Hot I 
ticulars communicate with Henry T. Ivers, 989 Dex- 
ter-Horton Building, member Local Committee 
Facilities for registration will be foun 
General Headquarters, Spanish Lounge, wl 


will be on sale and complete informat 





New Members 
Applications for membership may be made at 
General Headquarters, where blanks and information 
will be furnished. 









tice 1 
Fron 
C atio’ 


Crim 








Avenue and Seneca Street. 


EADQUARTERS: Hotel Olympic, Fifth 
| S 


Reservations and Hotel Information 


ARRANGEMENTS FOR SEATTLE MEETING 


ble, the names of persons who will occupy it; (2) 
whether double or twin beds are preferred; (3) ap- 
proximate rate; (4) date of arrival, including definite 
information as to whether such arrival will be in the 
morning or evening, should be furnished to enable 
those in charge of this work to promptly and intelli- 
gently comply with requests. Every effort will be 
made to secure best available accommodations, and 
confirmation thereof can be secured at Headquarters 
upon arrival. 

Summer tourist tickets at reduced rates will be in 
effect from all states except Oregon, Washington, 
Idaho and northern California. Tickets on sale 
daily from May 22 to September 30, inclusive, with 
return limit October 31, 1928. Individual identifica- 
tion certificates have been sent to members in Wash- 
ington, Oregon, Idaho and northern California, en- 
abling them to secure a reduction of 25 per cent. 


HOTEL ACCOMMODATIONS 


After July 15th, in order to facilitate and ex- 
lite the securing of hotel reservations and other 
tail arrangements for the meeting, the work now 
ng done at the Headquarters’ Office in Chicago, will 

e carried on at Seattle. Members are therefore re- 
rested to addré letters or telegrams after that date 
» Americar \ssociation, Olympic Hotel, Seattle, 

WVashingto 
As space Olympic Hotel is entirely ex- 
1usted, and is almost exhausted at certain other ho- 
Is listed, unne ry correspondence will be avoided 
a specific hotel is not mentioned in making requests 
reservatiot ut definite information as to, (1) 
hether double ngle room is wanted, and if dou- 
Distance from 

Hotel Headquarters 

Ambassad 4% Blocks 

Bergonian 7 Blocks 

Caledoniar 3% Blocks 

Calhoun 7 Blocks 

Camlin 7% Blocks 

Continenta a Block 

Frye .. 8 Blocks 

Gowman 6 Blocks 

Moore 6% Blocks 

New Washingt 6 Blocks 

New Richn 10 Blocks 

Savoy 2 Blocks 

Spring (Apartment Hotel 2 Blocks 

Vance 7 Blocks 

Waldorf 5 Blocks 


Need for Accurate Crime Statistics 
The administration of criminal justice is admittedly not 











what it should be. Unquestionably this is in part due to our 
woeful lack of crimi cs. We do not know how much 
crime there is in the United States or how many criminals are 
apprehended, tried nvicted, reformed or developed into con- 
firmed recidivists. Manifestly it is impossible under these 
-ircumstances greatly to increase efficiency through tinkering 
vith laws relating to crimes and criminal procedure. A proper 
ystem of accounting r rst be installed. Only then will it 
e possible to hold srious parts of the machinery of jus- 
ice responsible for the work which they are supposed to do 

From Report of the Subcommittee on Pardons, Paroles, Pro- 


ition, Penal Laws and Institutional Correction to National 


Crime Commissi 


—_——_—_———With Bath 





Single Double Twin Beds 
$3 to $5 $5, $6, $7 $8 
$3, $5 $5, $6 $7, $8 
$4 $5 $7.50 
$3 to $5 $5, $6 
$6, $7, $8 $8, $9, $10 $8, $9, $10 
$3 to $5 $5, $6 
$3 to $5 $5, $6 $7, $8 
$5, $6 $5, $6 $6, $7 
$3 to $5 $6 $7 
$6 $8 $9, $10 
$3 to $4 $5, $6 $6, $7 
$3 to $5 $5 to $6 $6, $7 
$5 $6.50 
$4 $5, $6 $6 
$3, $4 $4, $5 $6 


Signed Articles 

As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits 


attention. 
































DEPARTMENT OF CURRENT LEGISLATION 


Legislation Relating to Problems of Check Collection 


By STERLING PIERSON 


HE increasing use of checks as a medium of 

payment' and the recent epidemics of bank 

failures in various sections of the country’ 
have produced a large amount of litigation involv- 
ing the legal rights of banks and trust companies 
and those whom they serve. An examination of the 
law reports indicates that many of the rules of law 
formerly applied by the courts to the problems 
arising from the collection and clearance of checks 
are no longer followed. To some extent the new 
rules are accounted for by judicial decision, but 
the principal changes have been wrought by legis- 
lation. The purpose of this note is to consider a 
few of the more important legislative changes. 

The rules to be considered can best be indi- 
cated by a hypothetical case illustrating several of 
the problems which have been the subject of legis- 
lative consideration. The A corporation, located 
in New York, sells flour to the B corporation, in 
Miami, Florida, and receives in payment a check 
drawn by the B corporation on the X bank in 
Miami. The A corporation deposits the check with 
the Y bank in New York for collection. The Y 
bank indorses the check to the Federal Reserve 
Bank of New York for collection and forwards the 
check to that bank. That bank sends the check 
to the X bank at Miami for payment. The X bank 
charges B’s account with the amount of the check, 
stamps the check “Paid” and returns it to B. The 
X bank then issues a cashier’s check on its New 
York correspondent in an amount sufficient to cover 
B’s check and other checks sent to it for payment 
by the Federal Reserve Bank of New York. Be- 
fore the cashier’s check arrives in New York the 
X bank fails and its cashier’s check is dishonored 
when presented to its New York correspondent for 
payment. The A corporation, upon being advised 
as to what has happened, communicates with the 
B corporation, stating the facts and demanding a 
new check. The B corporation replies that its debt 
has been discharged, and calls attention to the fact 
that it has in its possession the cancelled check 
bearing the stamp “Paid.” The A corporation then 
sues the Y bank for the amount of the check, alleg- 
ing that it is liable for the Federal Reserve Bank’s 
negligence in sending the check direct to the X 
bank and in accepting the X bank’s check instead 
of currency. 

The first question which arises in such a case 
is whether the Y bank is under any liability for the 
negligence of the agents employed by it for the 
collection of checks. This is a subject upon which 

1. “It has been estimated that from 90% to 95% of all payments 
made in the United States are made by check rather than in actual 
money.”” American Institute of Banking, Standard Banking (1924) 128. 


2. See Dun’s Review, No. 1737, p. 26; The World Almanac and 
Book of Facts, 1928, p. 300 


there has never been any unanimity of judicial 
opinion. The courts of some states follow the 
doctrine, which has prevailed in New York since 
the decision of Allen v. Merchants Bank® in 1839, 
that a bank which receives commercial paper for 
collection is not only obligated to use due care it- 
self, but is also accountable for any negligence or 
default on the part of the correspondents chosen by 
it. This in effect makes the original bank a guaran- 
tor of the solvency and care of its correspondents.‘ 
On the other hand the courts of many states have 
adopted the so-called “Massachusetts rule’”® that 
where a bank has exercised due care in the selection 
of a competent correspondent for the collection of 
paper it is not liable for that correspondent’s negli- 
gence or default. In jurisdictions where this rule 
prevails the depositor’s remedy is to sue the cor- 
respondent for the negligent performances of its 
duty. The courts of states which have adopted the 
New York rule have stated it to be subject to the 
qualification that the parties, if they so desire, may 
vary the legal rule by a special agreement exempt- 
ing the bank from liability for the ne¢ 
fault of its correspondents.® Since this qualification 
of the New York rule vests in the banks unlimited 
power to limit their liability it is surprising to learn 
that they have not chosen to rely upon the pro- 
tection afforded by the special agreements  in- 
corporated in their contracts with depositors and 
in their deposit slips. Where these special agree- 
ments have been worded so as to clearly advise 
depositors of the limitations upon their rights 
against banks they have worked entirely satisfac- 
torily from the banks’ point of view. Thus in 
McBride v. Illinois National Bank" an agreement that 
“In receiving and forwarding paper outside of this 
city, this bank acts only as your agent, using its 
best efforts in selecting its correspondents, and will 
assume no responsibility except for its own acts” 
was held to protect the original bank fully from all 
liability for the acts of its agents. Unfortunately 
for the banks, however, some of them adopted 
special agreements which did not clearly relieve 
them from the liability which they later sought to 
avoid, and the courts held in cases involving such 
agreements that any ambiguity would be resolved 
in favor of the depositors and against the banks. 
In a case® involving such an ambiguous agreement 
the New York Court of Appeals stated that the 
rule to be applied to such agreements was that “the 


sgligence or de- 


8. 22 Wend. 415 
See Douglas v. Fed. Reserwe Bank, 271 U. S. 688, 491 
This rule was first announced in Fabens v. Mercontile Bank 
23 Pick. 330 

6. See Kelly v. Phenix Nat. Bank, 17 App. Div. 496; Douglas 
v. Fed. Reserve Bank, supra, note 4 

7. 188 App. Div. 839; 163 App. Div. 417 

8. Isler et al v. National Park Bank, 239 N. Y. 462 
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drawee bank is the only bank located in the city or 


town in which the instrument is payable.’ Al- 
though evidence has been adduced in these cases 
that the defendants followed an established busi- 
ness practice, the courts have said"* that a customer 
of a bank is bound only by a custom “which is 
reasonable and sufficiently general to presume that 
it is known” and that, with the exception just re- 
ferred to, the custom of sending a check directly 
to the bank on which it is drawn is not binding 
upon a depositor either because it is “unreasonable 
and bad” or because it is not sufficiently general to 
put the depositor on constructive notice of its exist- 
ence. They suggested that the remedy of the col- 
lecting bank was to “protect itself by stipulating 
that special instructions by the depositor shall be 
given, which will save the collecting bank from all 
risk or peril.’”"® While the banks acted upon this 
suggestion they have nevertheless eagerly sought 
the enactment of legislation which puts the approv- 
ing seal of public policy upon the practice of send- 
ing negotiable instruments direct to the institutions 
upon which they are drawn. Their efforts have 
resulted in the drafting and enactment of the Uni- 
form Direct to Payor Act. This Act, as proposed 
by the American Bankers Association, provided 
that: 


“Any bank, banker or trust company, hereinafter called 
bank, organized under the laws of or doing business in this 
state, receiving for collection or deposit, any check, note or 
other negotiable instrument drawn upon or payable at any 
other bank, located in another city or town, whether within 
or without te, may forward such instrument for col- 
lection directly to the bank on which it is drawn or at which 
it is made payable and such method of forwarding direct to 
the payor shall be deemed due diligence and the failure of 
such payor bank, because of its insolvency or other default, 
to account for the proceeds thereof shall not render the for 
warding bank liable therefor, provided, however, such for- 
warding bank shall have used due diligence in other respects 
in connection with the collection of such instrument.” 

Alabama,” Georgia,” Idaho,™*, Maine,** Mich- 
igan,** Mississippi,**> Missouri,** Nebraska,” Ne- 
vada,” New Jersey,” New Mexico,*® North Caro- 
lina,** North Dakota,** Ohio,** South Carolina,” 
South Dakota,** Utah,** and West Virginia,*’ have 
adopted the Uniform Act in the form in which it 
was recommended by the American Bankers Asso- 
ciation. A Colorado statute,** which is limited in 
application to checks, drafts and notes, provides 
that a bank may forward such an instrument for 
collection directly to the bank or trust company on 


this sta 


17. 1 Dan. Neg. Inst. Sect. 3288; 1 Morse, Banks & Banking 
4th ed. Sect. 236a. See also note 2 L. R. A. (N. S.) 194 
18. See Farley Nat. Bank v. Pollak & Bernheimer, 39 So. 612 


19. See Merchants’ Nat. Bank v. Goodman, 2 Atl. 687, 
20. Code (1928) Sect. 9222 

21. Parks Ann. Code (Supp. 1922) Sect. 2280g¢ 

23. Laws 1921 C, 165 as amended Laws 1925 C. 138 
23 Laws 1923 C. 150 

24. Act, 1919, No. 888 


25. Laws 1926 C. 246 
26. Laws 1919, p. 605 
27. Laws 1925 C. 29 
28. Laws 1919 C. 242 
29. Laws 1919 C. 199 
30. Laws 1919 C. 62 
31 Laws 1921 C. 4 
82. Laws 1925 C. 170 
33. Gen. Code (1921) Sect 
34 Acts 1927, No. 202 
35. Laws 1919 C. 117. 
36. Laws 1925 C. 3 

37. Laws 1925 C. 82. This statute contains a proviso that noth 
ing therein contained shall be construed “as affecting any existing right 
of any such bank, banker or trust company to collect any check, note 
or other negotiable instrument through any corresponding bank or 
clearing house.” 

38. Laws 1923 C. 64. 
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which it is drawn or at which it is made payable 


and that “such method of forwarding such check, 


draft, or note for collection or payment shall not 
be deemed negligence.” Illinois*® provides that a 
bank or trust company receiving for collection or 
deposit “any instrument” drawn upon or payable 
at any other bank located in another city or town, 
may forward the instrument directly to the bank on 
which it is drawn or at which it is payable “and is 
not liable for the failure of the payor bank to ac 
count for the proceeds because of its insolvency or 
other default, if the forwarding bank or trust com 
pany uses due diligence in other respects in con- 
nection with the collection of the instrument.” A 
substantially similar statute is in force in Louis- 
iana.*° Minnesota*' permits the forwarding of a 
negotiable instrument directly to the bank on 
which it is drawn or at which it is made payable 
“such bank being the only bank in such village, 
town or city.” The standard Act in slightly modi- 
fied form is also in force in Montana*? and Ore- 
gon.** Virginia** qualifies the exemption from 
liability by stating that the failure or default of the 
payor bank to account for the proceeds of the in- 
strument “shall not render the forwarding bank 
liable therefor on account of it having been sent di 
rect.’ The Wyoming statute*® applies to banks or 
trust companies “organized under the laws of the 
United States,” as well as to state institutions, and 
provides that the failure of the payor bank to ac 
count for the proceeds of a check forwarded directly 
to it for payment “shall not render the forwarding 
bank liable therefor to the depositor of such items.” 
Arkansas” provides that “negligence of any for- 
warding bank shall not be predicated upon the fact 
that it may have forwarded such instrument or ac 
count directly to the bank upon which it is drawn 
or at which it is payable.” A California statute*’ 
also sanctions the forwarding of a check for the 
purpose of collection directly to the bank on which 
it is drawn. The legislatures of Kentucky** and 
Vermont*®® specifically approve the forwarding of 
checks “according to the regular course of business’”’ 
and “in the usual commercial way now in use.” 
The third question which arises in such cases 
is whether the acceptance of a check or draft drawn 
by the payor bank in lieu of currency constitutes 
negligence. In the absence of contractual arrange- 
ments or of legislation to the contrary the courts 
have usually held that a bank receiving a check or 
note for collection must not accept anything other 
than cash in payment,®® and that where it sur 
renders the check or note in exchange for a check 
or draft drawn by the payor it does so at its own 
risk and is liable, irrespective of negligence in the 
collection of the substituted instrument, if that in- 
strument is not paid."' Although it has long been 


39. Rev. Stats. (1923) Ch. 98, Sect 


40. Stats. (1920), p. 183 
41. Laws 1919 C. 319 
42. Rev. Code (1921) Sect. 6108 


43. Laws (1920), Sect. 6217 
44. Laws 1924, p. 502 


48. Acts 1904, p. 80 
49. Laws 1896, No, 88 


50. A more precise statement his rule is that the collecting 
agent is not authorized to accept in payment of the debt due his 
principal anything other than “that which the law declares to be a 
legal tender, or which is by common consent considered and treated 
as money, and passes as such at par.” Ward v. Smith 7 Wall. 447, 452 

51. See Fifth National Bank v. Ashworth, 128 Pa. St. 212; 
Anderson v. Gill, 79 Md. 312; Bank of Antigo v. Union Trust C 
149 Ill. 348 
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an unusual thing for collecting banks to insist upo: 
payment in cash, it is only within the last few year 
that' banks have made use of special agreement 
and have sought the enactment of statutes permit 
ting the acceptance of a payor’s check or draft 

These recent developments are trac: 
able principally to the decision of the Supreme 


lieu of cash 
Court of the United States in Federal Reserve Ban 
v. Malloy.** In that case an action was brought 
against the Federal Reserve Bank of Richmon 
which bank acted as collecting agent with respect 
to a check payable to the order of the plaintiffs, for 
its negligence in accepting in payment thereof ar 
exchange draft which proved to be worthless. One 
of the bank’s defenses was that the correspondent 
from whom it had received the check was bound by 
a regulation of the Federal Reserve Board whic! 
authorized the method of collection followed and 
that since that correspondent was the plaintiffs 
agent they were also bound. The second defens« 
was that the method of collection was sanctioned 
by custom binding upon the plaintiffs. The regula 
tion relied upon as a basis for the first defense re 
quired a bank using the Federal Reserve Systen 
for collection to authorize “its Federal Reserve 
bank to send checks for collection to banks o1 
which checks were drawn,” and provided that: “ex 
cept for negligence, such Federal Reserve bank will 
assume no liability.” The court held that this 
regulation did not expressly permit the acceptance 
of payment other than in money, and that the au 
thority to send checks to a drawee bank did not 
carry with it by necessary implication the authority 
to accept a draft in payment from a drawee. It said 
that “Certainly a check may be sent for collection 
to the drawee bank without entailing the necessity of 
remitting the amount in the form of exchange.” 
Che court also held that recovery by the plaintiffs 
was not barred by any custom inasmuch as the 
evidence showed that the custom was to remit 
either by exchange draft or a shipment of currency 
Soon after this decision was handed down the 
banks hastened to include in their contracts with 
depositors an agreement to the effect that they 
might “receive payment in drafts drawn by the 
drawee on other banks, and except for negligence 
this bank shall not be liable for dishonor of the 
drafts so received in payment, nor for losses 
thereon.” Once more the legislatures were called upon 
to furnish additional protection for banking interests 
California®® approved the acceptance in payment of an 
instrument providing for the payment of money of 
“either money or the check or draft of the bank on 
or by which it is drawn, or at which it is made pay- 
able, or the check or draft of any bank to or through 
which it has been forwarded for collection, or credit 
therefor may be accepted with any federal reserve 
bank or with any bank designated as a depository 
by the forwarding bank.” A. Colorado statute 
provided that it should not be deemed negligence 
for a collecting bank to accept from a bank or trust 
company upon which a check or draft was drawn, 
or at which a note was payable, “its draft upon any 
other bank or trust company as a means toward 
making such collection unless instructed otherwise 
by the holder or depositor of such check, draft, or 
note.” A similar law was enacted in Montana.® 
- 264 U. S. 160. 
5, p. 513 
Cc 64. 
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re} the acceptance in payment of 
collection of the “exchange or draft of the col- 

nd provided that “Such 
shall release the forwarding 


ecting OI pa I ank, an 


nethod of « 


ink and intermediate agencies from any liability 
the event of solvency of the collecting bank 
payor banl y other correspondent on which 
exchang may be drawn.” South Caro- 
a°* passed providing that it should not 
deemed neg nee tor a collecting bank to ac- 


pt tro1 unk its draft upon any other 
ank “and the re of such payor bank, because 
its insolven ther detault, to account for the 
oceeds ther hall not render the forwarding 
nk liable there 
his portio1 t the discussion would not be 
ymplete without a brief reference to the extent to 
hich the legislation relating to the Federal Re- 
erve System has affected the problems of check 
yllection Section 16 of the Federal Reserve Act 
authorized tl ederal Reserve Board to require 
each Federal Reserve bank to exercise the function 


a clearing house for its member banks, and Sec- 
on 13, as amended in 1917, authorizes each Fed- 
ral Reserve ba to receive from any non-member 
ank or trust pany, solely for the purpose of 

exchange or of ction, checks and drafts payable 
ipon presentat or maturing notes or bills, pro- 
vided the non-member bank or trust company 
maintains certa balances with the Federal Re- 
erve bank. e Act also provides that “The 
l‘ederal Reset Board shall make and promulgate 


rom time to t gulations governing the trans- 


fer of funds and charges therefor among Federal 
reserve banks and their branches,” and commits to 
said Board the | er to “exercise general super- 
Vision over’ Federal Reserve banks. Acting in 
pursuance of the provisions the Federal Reserve 


Board has from time to time promulgated regula- 
tions relative t check clearing and _ collection 
which, in view of the extensive use which is made 
of the Federal System as an agency for clearance, 
extreme ly important influence upon 
the law on this subject. The 
contains provisions 


have had an 
the development 
latest series of regulations 
which afford all Federal Reserve banks the same 
protection from liability which the state legislation 
previously discus provides for state banks under 
similar conditions. Section V of Regulation J] of 
this series es Federal Reserve banks to 
handle checks for member and non-member banks 


upon the foll ne conditions, inter alia, to all of 
vhich such member and non-member banks are 
required to assent 

(1) That a Federal Reserve bank will act only 


from which it receives checks 
liability except for its own 
guaranty of prior endorsements. 


as agent of the 


at =) 

and will assume 
negligence and 

(2) That a Federal Reserve bank may present 
checks for payn or send checks for payment di- 
rect to the bank which drawn or at which pay- 
able, or in its retion forward them to another 
agent with authority to present them for payment 
or send them f lection direct to the bank on 
which drawn or at which payable. 

(3) That a Federal Reserve bank may at its 





ption, either directly or through an agent, accept 
56. Laws (192 Se 621 
57. Acts 1927, N 2 =e 
58. Regulation J, Series of 1928 superseding Regulatior J, Series 


t 1924 


LEGISLATION RELATING TO PROBLEMS OF CHECK COLLECTION 





either cash or bank drafts in payment of checks and 
shall not be held liable for any loss resulting from 
the acceptance of bank drafts in lieu of cash, nor 
for the failure of the drawee bank or any agent to 
remit tor such checks, nor for the non-payment of 
any bank draft accepted in payment or as a remit 
tance from the drawee bank or any agent. 

Che Regulation also states that checks received 
by a Federal Reserve bank on its member or non 
member clearing banks will ordinarily be forwarded 
or presented direct to such banks, and such banks 
will be required to remit therefor at par in cash ot 
bank draft acceptable to the collecting Federal Re 
serve bank. It further provides that “Each Federal 
reserve bank shall also promulgate rules and regu 
lations not inconsistent with the terms of the law 
or of this regulation, governing the details of its 
check clearing and collection operations,” such ad 
ditional rules and regulations to be binding upon 
any member or non-member clearing bank which 
sends checks to such Federal Reserve bank for 
collection.*” These regulations issued by the Fed 
eral Reserve Board and those issued by the Federal 
Reserve banks furnish interesting illustrations of 
the way in which a rule of business practice may 
be converted into a rule of law by an indirect statu 
tory sanction. 

Having exercised their powers for the purpose 
of facilitating the operations of banking institu 
tions the legislatures later came to consider the 
status of those who were the customers of banks. 
They found that the effect of the special agree 
ments and legislation above referred to had been to 
exempt banks from many of the liabilities which 
formerly had been incident to an agency for col 
lection. They also found that the surrender of these 
rights against collecting banks incidentally in- 
volved a surrender of the rights which under the 
old rules of law creditors had had against their 
debtors, for the courts held in cases such as the 
type case referred to at the beginning of this note 
that the debt of the B corporation to the A corpora 
tion had been discharged.” Any doubt on this point 
was finally removed by the decision of the Supreme 
Court of the United States in Douglas v. Fed. Re 
serve Bank.’ The principal rights which the creditors 
retained were claims against the insolvent drawee 
banks, and these were of doubtful value. The legis 
latures have recently attempted in various ways to 
improve the status of such claims. Statutes at 
tempting to accomplish this result have been en 
acted in South Carolina, Utah, Montana, Colorado, 
and Louisiana. South Carolina®* declares all 
items sent to a bank in that state for collection 
to be a trust fund which “shall be a prior lien on 
any unassigned assets of such collecting bank.” 
The Utah statute®* provides that checks or drafts 
issued by banks or trust companies in settlement 
of instruments received by them for collection and 
remittance or payment, “shall upon the insolvency 
of the issuing bank or trust company be entitled to 
payment in full in preference to and before any 
payment shall be made upon the claims of deposit- 


59. The Federal Reserve banks of the various districts have issued 
rules and regulations dealing with check clearance and collection 
See, for example, Circular No, 728 (July 1, 1926) issued by Federal 
Reserve Bank of New York 

60. See Fergus County v. Federal Reserve Bank, 244 Pac. 883; 
Jensen v. Laurel Meat Co., 230 Pac. 1081 

61. 271 U. S. 489. 

62. Acts 1927, No. 202. 

63. Laws 1927 C. 49 
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ors and other general creditors of such bank 
trust company.” Montana has approached the 
problem from a different point of view by providing 


that the drawer of a check or draft sent direct to 


the drawee bank and remitted for by that bank's 
check or draft shall “not be released from liability 
for the amount of such item to the holder thereof” 
provided due diligence has been used by the holder 


in making collection and “provided further that the 
drawer shall have been notified by notice appearing 
64 Laws 1925 ( 
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r 
2 


upon deposit tickets or advices ot 


account has been accepted by the 


suant to the above provisions 
Louisiana” p! vide tor preteren 
interesting to tollow future leg 


ments in connection with this pro 


1 


whether the burden of loss 1s 
upon the depositors or upon those 
profit a quasi-public enterprise 


EFFICIENCY’ 


By Hon. I. 


Iudge Fifth Judicia 


tol 


I’ apology were necessary for bringing this sub 

ject before this body, it probably would be 

sufficient to remind ourselves how often we, as 
practitioners, have seen months of preparation and 
days of trial come to naught because of the failure 
of the jury to agree on some minor or immaterial 
matters or, what is worse, have seen justice defeated 
because some juror either brings into the case facts 
not appearing in the evidence or sets himself up as 
a lawyer, in which latter case he invariably pro 
pounds the law as he sees it to his fellow jurors. 
The result is the same, defeat and the miscarriage 
of justice. 

In addition to this there has grown up, among 
many able lawyers, a theory that the jury, at its 
best, is an unreliable arm of the Court 

The writer once saw one of the leading lawyers 
of Kansas sitting as Judge pro 1, with a jury, in 
the trial of a case. At the close of the evidence a 
motion was made for judgment; the motion was 
denied. Later the jury brought in a verdict against 
the proponent of the motion. On motion for a 
new trial this Judge pro-tem remarked that he was 
going to do better than sustain the motion for a new 
trial, that he was going to set aside the verdict and 
render judgment upon the motion. That being done 
he then stated that he knew, when the motion fot 
judgment was presented, that it should be sustained, 
but said he, “I have never had any faith in juries 
and I had a curiosity to see what that fool jury 
would do.” This perhaps is an extreme case, but it 
emphasizes the point and we, in our experience as 
lawyers, either in the practice or on the bench, have 
been led to feel that there was at least some 
ground for the attitude of our Judge pro-tem. 

During recent years some effort has been made 
to find out some of the reasons that at least to a 
degree account for the miscarriage of justice in the 
hands of juries. In this quest there has been a 
feeling that the jury is indispensable in the admin 
istration of the Courts, that it was unreasonable to 
sit quietly and feel that the other arms of the 


te 
tel 


*Address delivered at annual meeting f Kansas State Bar Assc 


ciation, 1927. 





RICHARDSON 


l District of Kansas 


administration of justice were 


education and improvement, while 
helpless and hopeless fixture in its 


] 


that the problem was one for law) 
in the first instance; that persons « 
service would appreciate any mean 
helpfulness extended to them and 


provement could be brought ab 
tional legislation 


The authors of our jury system 


common citizen, in his sense ol jus 
gence and his honor. There are 1 
sons to justify us in having any 
common citizen Intelligence 1s, 
purposes, more universal than it 


centuries ago. It would be a serious 
anyone to charge our average citizen 


sense of justice. If there has 


down in that respect it would seem 


that lawyers and judges have beet 
insistence upon proper education 
of the spirit of justice into tl 


It is not proposed to argue or discuss 


i 
rather to assume as an accepted 
age man who enters our jury box 
cases has a sense of justice not out 
his intelligence and that will resp 


any increased, obvious intelligence brought 


The only reason that we offer 
is a problem for lawyers and Judge 
stance is: that they are primarily 
It is but commonplace to say tha 
interested than litigants, for it | 


from time immemorial, to regard 


Judges as the institution for the 


law and justice. When it has been stron; 
been weak they 


had the credit for it; when it has 
have had the blame. As he who 


own buildings, so it seems lawyers 
times interested in 


should be at all 
machinery for the administration of 
Of first importance is the obt 

oe . . ‘ 
of intelligent men; men who can lea 


without undue anxiety as to con 





he minds 








bei 
bu: 
ha’ 
flec 
nal 
det 
sid 
of 
der 
hav 
app 
the 
app 
utte 
son 
ow! 
me! 
the: 
if in 
sele 
nate 
hav 
roll 
poir 
pay 
yur 
cate 
on t 
cline 
very 
has 
best 
read 
argu 
reac 
satis 
metl 
geste 
Judg 
diseu 
ten c 
and 
ers 
have, 
that 















ND METHODS O1 


men who are upstanding in their integrity. These 
ire matters that neither Judges nor lawyers, as 
such, control lo get at this problem we must, 
ecessarily, look beyond the presence of the panel 
n the Court ri [t would be, of course, improper 
to invade t nce of township trustees and 
mayors, whose isiness it is to submit the names 
to be placed on the jury rolls and dropped into the 
box to be selecte by lot. Nothing in the 


1 
rie 


neretrom 


paper may proper! e interpreted to suggest any- 
thing of that sort. But it has been deemed proper 
for Judges and lawyers to advise with trustees and 
mayors with reference to the general qualities of 
men or women who would make good jurors. For 
instance; it would be entirely proper for a Bar 


Association, acting collectively, or for a Judge to 
indite a letter to each trustee and to each Mayor 
charged with the duty of selecting the jury rolls, 


dvising them f the importance, both from the 
tandpoint of economy and for the administration 
justice, of st ng the type of men that by ex- 


' 


perience have beer 
Often a panel 


ound to make good jurors. 
appears upon which are a num- 
ber of men who are hopelessly involved in their own 
business affairs, and names never should 
have been placed in the jury box, when the least re- 
flection would have advised the parties selecting the 
could not possibly serve and 


whose 


names that the men 
detach their minds from their own business to con- 
sider frankly and ididly the facts in the business 
of other | is they might appear in the evi- 
dence. Again, often men appear who are deaf and 


C1 | le. 


have been for a decade or more. Men sometimes 
appear who are known to have serious sickness in 
the family, of a chronic or malignant nature. Men 


cal condition or whose eyesight 
them for service. Then, too, 
who, unfortunately, have their 
own peculiar mental weaknesses, and, again, some 
men are known to be self-willed, obstinate, set in 
their ways. All of these are circumstances which, 
if inquired into by the trustee who, in his discretion, 
selects the names for the jury roll, might be elimi- 
rated. It lless expense to the county to 
have the names such men submitted on the jury 
roll and drawn for services, and if the matter were 
pointed out to the trustees or Mayors they, as tax 
payers, would be glad to eliminate such names. In 
ur own District we have thought it proper to indi- 
cate the inappropriateness of placing such men 
on the jury rolls without boasting, we are in- 
clined to feel that the quality of our panels has been 
very much impr The expense of juries also 
has been reduced. Juries composed of men of the 
best available ligence, who considerate, 
ready to listen t 1 be convinced by reasonable 
arguments rarely disagree and may be expected to 
reach agreement 1ore quickly, which is highly 
satisfactory to both Bench and Bar. Means and 
methods of reaching this point will readily be sug- 
gested and fitte he circumstances in which each 
Judge and Bar finds itself and need not be further 
discussed in detail 
In the past a great deal has been said and writ- 
ten on our procedure and not a little has been said 
and written with reference to the way we as law- 
and as Judges handle the procedure that we 
have, but apparently we have overlooked the fact 
that there is a procedure that relates definitely to 


appear whose phys 
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the jury and its work. And in this regard it is 
doubtful if we have done what we reasonably might 
have done to enlighten the jury concerning its pro- 
cedure. In this we undoubtedly have presumed to 
our detriment. 

Upon inquiry of a large number of men drawn 
for jury service it is found that only a very small 
proportign of them have had previous jury experi- 
ence and most of them have the eye of curiosity 
wide open when they approach their first jury serv- 
ice. It is novel to them, to say the least. Yet we 
expect them to gather enough of the methods and 
the phraseology to advise them, assisted by the in- 
structions of the Court, of all they need to know 
about their business as jurors. This assumption 
has lead us into a number of predicaments, indicated 
by a few questions that are familiar to every Judge 
and that have been heard time and again by most 
lawyers. Here one: The jury returns to the 
Court Room to inquire if, in case a member of the 
jury has private information concerning some mat- 
ter in the case, the jury may consider that. An- 
other: Reciting some fact that has been a matter 
of controversy in the trial and been rejected upon 
objection, the jury comes in to ask the Court if they 
may consider it as one of the circumstances in the 
case. Another: A. jury becomes dead-locked over 
a question of preponderance of evidence and comes 
in to ask the Court if, in determining that, they may 
simply count the number of witnesses on one side or 
the other. Another: The jury returns to inquire of 
the Court if, in determining what their verdict shall 
be, they may take into consideration the conse- 
quences their verdict may have on other issues or 
other parties wholly disconnected with the case. 
The fact that they return is sufficient to indicate 
their willingness to be directed by true information 
on these matters. If we were sure that juries would, 
under such perplexities, always return to the Court 
to inquire and be informed, rather than dead-locking 
and disagreeing, or finding verdicts based upon facts 
or circumstances or conditions that they should not 
have taken into consideration at all, then the mat- 
ter would not be worth considering, but it is because 
of the fact that they do not always do this that it 
becomes material that every juror, as far as may be, 
is informed beforehand of the duties of a juror. 

In the State of New York the Judges have got- 
ten out a book of information, which is placed in 
the hands of every juror called for service in the 
State, which has for its purpose to advise pros- 
pective jurors of the duties of a juror and what is 
expected of him. The matter was published in the 
American Bar Association Journal in 1925. Using 
that as a suggestion we undertook as an experi- 
ment in our District to publish and place in the 
hands of each prospective juror a little booklet en- 
titled “Primary Instructions to Jurors.” That not 
only attempts to inform them as to their duties as 
jurors, but to a practical extent to acquaint them 
with the environment of the Court Room. Thus: 
the functions of the Court, the lawyers and the 
witnesses, as well as those of the jurors. The 
method was the same as that used in New York 
State: namely, questions and answers relating to 
the matters to be dealt with. Some of the ques- 
tions and answers give the jurors information with 
reference to the parties to the suit, plaintiff and de- 
fendant, the prosecuting attorney and other matters 
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relating to the organization of the Court. Then 


such questions as these were asked and answered: 


Question: “Upon what does the jury base its 
decision on the facts?” 

Second: “May the jury draw inferences of 
fact?” 

Another: “How should personal interests ot 


witnesses affect the 


jury in weign 


ing the evidence 
Anothe ‘How is a juror to determine the 
quality of testimony?” 


Another: 


‘What will enable a juror to de 
I timony is belie. 


) 
f 


ter 
able and credi 

“What is an ‘issue’ for a 
case?” 
“Why should the jury be required 
to accept the law from the Judge 
and no one else?” 
“Where does the 


law ?” 


Again jury ina 


These are a few of the briefer questions con 
tained in the booklet and are sufficient to 
the general field attempted in an effort to acquaint 
the jurors with the primary details « of their work 


, set 
suggest 


These booklets are placed in the hands of each 
member of the panel some ten days before the term 
opens. 


rs toward ou r efforts in this 
It has happened not infre 
has lost the little booklet and 
has come asking for anothe It is not infrequent, 
in the examination of jurors, for counsel to shorten 
their inquiry materially by asking the jurors gener- 
ally if they have carefully read the booklet. 
Owing’ to the amounting almost to 
a habit, of jurors the Primary 


The attitude of jur 
regard is significant 
quently that a juror 


prevalence, 
asking to be excused, 


Instruction booklet opens with a statement to the 
A New cay poten in Jury Trial 

Editor AMERICAN Bar Associa JoURNAI 

In your June issue you publish a letter by Clarence N 
Riggins from Napa, California, stating that the suggestion | 
made in a former number of the JouRNAL under the title given 
above had been put to the test in California and had been 
abandoned 

May I suggest that Mr. Riggins must be in error? He 
has evidently misconceived the North Carolina, Wisconsin, 


10d which I sought to develop. He, at least, con 
hich was merely an attempt to 
issues) in atd of a 


Texas met! 
fuses the California practice, whi 
use special interrogat t 
general verdict, with the use of “special issues” as a substi 
tute for the general verdict This error has been frequently 
made. In fact, the practice | is sO comparatively 





simple that it is unbelievable to lawyers who have not seen it 
in operation. I sought to make it clear in my article that 
the general ver dict and special verdict had never been suc 
cessfully combined in any form, and that special interroga 
tories in aid of a general verdict had proved dis: sppoint ing 
generally. I could hardly have been more emphatic on this 


point. What Mr 
has been the experience o 





Riggins states as the California experience 
f ilar efforts everywhere. But 





he is talking about somet entirely different from the 
practice which I attempted to develop, as obtaining in three 
American states and in England This practice has never 
failed or been abandoned anywhere so far as I have been 


states where the 
it seems to be the 
to the im- 
has under 


able to determine. On the other hand, in 
judge cannot advise the jury on the facts, 
only antidote (except a new trial or a reversal) 


that tremendous power a jury 


proper exercise of 
the general verdict 

The advisability of giving the jury 
advocates, I expressly left open in my 


the power Mr. Riggins 
article But assuming 








ASSOCIATION 





JoURNAL 





prospective jurors challenging 
sportsmanship and citizenship) of the 
called, as an urge upon them to come through and 


areas gt their duty by service upon the panel. It 
is found i 1 p! ‘actice that this takes the place of the 
recurrent address it was usually nec« give 
just at the opening of the term, preceding the 

for excuses, in order to prevent a stampede of pleas 
for being excused. The result of this introduct 

is interesting In Coffey County the last tw 

preceding terms were attended by one hundred pe 

cent of the men called. At the January term n 


man asked to be excused, at the April term only one 
In Chase County similar results were obtained. In 
Lyon County the result was not quite so good, al 
though a decided improvement. 

The experiment is barely two years old, ce 
tainly too early for any reli 
far it seems there has been a decided improvement 
in the quality of verdicts renders matte 
of hung juries has been almost elimin: f our 
experience thus far is any indication of what the 

gs that 


able conclusions, but si 





final conclusion will be, there are two thin 
are apparent: The experiment produces men, in the 
nain, of a more average age and men who, at least, 
are not known for their bullheadedness or as being 
particularly opinionated, And, second, there are 
almost no hung juries. Doubtless there are a num- 
ber of other matters relating to jut juries 
that, with a little consideration, might be improved 
without calling for legislation. 

This is brief for the bookle the booklet 
is nothing more than an experiment. It is not the 
purpose of this discussion 
the ground; it is only an attempt 
idea of some of the things that are being t 
the efficiency of the jury 


and 


to pre end to cover all 


to give you some 











in an effort to improve tl 
service. Having thus presented the matter to yor 
we leave it with you. 

lis position to be well taken on this d al exes 
ise of such power is much to be preferred its frequent 
irrational exe! cise under the general verdict. My guess is 


tha the only question at this point is = availability 

thod which can be satisfactorily l 
seems to me that the a sd 
uund that method. 


substi 
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Successive Applications for Habeas Corpus 
tant decision, and one of 
was given by the Judicial ( 


“Another imp 
tional consequence, 


constitu 





Privy Council this week, the judgment be livered by 
Lord Hailsham. The question was whether the effect of the 
Judicature Act 1873, which combined into one court the old 
High Court of Chancery, the Court of Queen’s Bench, the 


Court of Common Pleas, and the Court of Exchequer, was 


to deprive the subject of the right which he had previously 
enjoyed of applying for a writ of habeas rpus successively 
to the Court of Chancery and to each of the common law 
courts, and to limit him in future to one application to the 
High Court of Justice. It is quite clear that under the com- 


mon law in this country, and in those portions 
to which this common law applies, it is the right of every im- 
prisoned person to apply to every tribunal com- 
petent to issue a writ of habeas corpus, and that each tribunal 
must determine such an application upon its merits unfettered 
by the decision of any other tribunal of co-ordinate juris- 
diction even if the grounds urged are exactly the same. It 
is certainly rather startling that more than fifty years after 
the passing of the Judicature Act the contention should be 
raised that a limitation was placed by the Act of 1873 upon 
the common-law right of application for this writ to judges 
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In addition to completely di- 
gesting every decision of the U. S. 
Supreme Court the new Co-op 
Digest contains many special fea- 
tures which add greatly to its 
value. A brief description of them 
follows: 


The Pocket Continuation De- 
vice. Makes it possible to keep the 
new Digest always up to date with- 
out the necessity of issuing sep- 
arate supplemental volumes. 

The Index to Notes. An ex- 
haustive index to all the valuable 
Co-op Editorial Notes in the Law- 
yers’ Edition. 


The Table of Cases. A com- 
plete list of all cases digested, ar- 
ranged by direct and reverse titles. 


Table of Cases Affirmed or Re- 
versed. This table shows all state 
and lower Federal court cases 
which have been afhirmed, re- 
versed or otherwise disposed of by 
the U. S. Supreme Court. 


Table of Statutes, Constitutions, 
Proclamations and Treaties Con- 
strued. Gives every reference by 
the Supreme Court to a constitu- 
tional or statutory provision 
whether state, territorial, Federal 


Special Features Add to Value of 
New Co-op U. S. Digest 


or foreign, or to a treaty or procla- 
mation. 


Statutes by Popular Names. A 
table of Federal Statutes cited by 
their popular names. 


Parallel Reference Table to L. 
R.A. and A.L.R. Digests. Keys 
the new U. S. Digest with the L. 
R.A. and A.L.R. Digests. 


U.S. Code Citations. All Acts 
of Congress, sections of the U. S. 
Revised Statutes, etc. in the new 
Co-op U. S. Digest have the cor- 
responding sections, if any, of the 
New U. S. Code inserted in im- 
mediate connection therewith. 


Rules of Courts. Atable giving 
the iatest rules of the Federal 
Courts. 


The Descriptive Word Index. 
Volume 10 of the Digest will be a 
descriptive word index patterned 
after the L.R.A. Word Index. Its 
value is obvious. Frequently you 
will have a set of facts which you 
find difficult to classify. By con- 
sulting volume 10 under the key 
words suggested by these facts you 
will find where to look in the 
Digest for all U. S. Cases on the 
point. 
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Cyclopedia of Federal Procedure 
Civil and Criminal 


A complete treatise on Federal procedure 





| practice. 


| be published. 


for every procedural act. 








| Embodying the suggestions of hundreds of lawyers and judges, it is a practical work, 
designed by lawyers of experience to answer the concrete problems of federal 


| Always to date—A supplement will be published after every session of Congress. 

| No new editions—published under our perpetual revision plan. If new enactments 
| of congress should be so radical as to render the treatment of any distinct 
branch of the subject obsolete, a revision of the particular volume affected will 


Complete forms prepared by the greatest expert on the preparation of legal docu- 
| ments in the country, Clark A. Nichols, author of Nichols Annotated Forms—a form 


Order now and take advantage of prepublication guaranty of not to exceed 7 volumes. 
Price $10 per volume. 


Published by 


CALLAGHAN & COMPANY 























401 East Ohio Street Since 1864 Chicago, Illinois 
and courts, although it was admitted that in vacation the aj Conflict of Laws Restatement No. 3.. ye 
plication could be made to successive judges of the same court. Commentaries to Conflict of Laws Restate 
The decision of the Judicial Commitee makes it plain that at i. 2 - 
the rights of applicants for a writ of habeas corpus are the Pare SOAS RR RG GONE s « 4 
same as they were before the statute of 1873, and, as Lord Conflict of Laws Restatement No. 4... ve 50 
Hailsham points out, although by the Judicature Act the Commentaries to Conflict of Laws Restate 
courts have been combined in the one High Court of Justi Se Se Wi dcntseebeaccesseees's jaw 6U 
each judge of that court still has jurisdiction to entertain : 
an application for a writ of habe rpus in term time or in lorts Restatement No. 1..... “as 40 
vacation, and he is bound to hear and determine such an ap lorts Restatement No. 2......... er Aa 
—— - its — notwithstan ling that — yt Commentaries to Torts Restatement No. 2 35 
las already refused a similar app . mus a ‘or -estatemen J 3 5 
equally applies both to this country and to the overseas d i rts Re statement No. ~ ftmhaaeenn ; S: 
clues" —-E awe Thee tune 2 Commentaries to Torts Restatement No. 3.. 50 
Business Associations Restatement No. 1... 0 

Publications of American Law Institute Commentaries to Business Associations R« 

; : ; “hi ae ee re eee 

For the convenience of members wishing tO (Code of Criminal Procedure Tentative Draft 
secure publications of the American Law Institute No. 1 .. 1.) 


we print the following list of drafts published to 
date (May 7, 1928) with price of each. Address: 
American Law Institute, 3400 Chestnut St., Phila 
delphia, Pa.: 


Agency Restatement No. 1............. .. » «$0.90 
Agency Restatement No. 2.. cian care Sam 
Commentaries to Agency Restatement No. 2..  .25 
Agency Restatement No. 3...............6-- 80 
Contracts Restatement No. 4 er eee eT 50 
Commentaries to Contracts Restatement No. 4 .40 
Contracts Restatement No. 5................ 40 
Commentaries to Contracts Restatement No.5 .15 
Contracts Proposed Final Draft No. 1........ 1.25 
Conflict of Laws Restatement No. 1..........  .50 
Conflict of Laws Restatement No. 2.... can 3ae 
Commentaries to Conflict of Laws Restate- 
ment No. 2.. an ie tarde 30 





How Each Member Can Help 

On the last page of this issue of the Journal is printed 
the regular application blank for membership in the Amer- 
ican Bar Association. 

It is for the convenience of members interested in the 
growth and progress of the organization of which they are 
a part and who are willing to help increase its member- 
ship. 

They can do this with no trouble whatever to them- 
selves. It will probably not take over ten minutes of the 
time of any member. 

All he has to do is to secure the signature of one of 
his fellow lawyers whom he knows to be qualified for mem- 
bership, have the applicant attach his cheque for $1.50 for 
the last quarter’s dues, sign his own name as indorser of 
the application, and then send it to the office of the Secre- 
tary of the Association, Room 1119, The Rookery Build- 
ing, 209 S. LaSalle St., Chicago, III. 

The machinery of the Association does the rest. 

Members are urged to assist the general campaign for 
increasing the membership by this kind of personal action. 
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Lawyers 
Governing Bar—Establi 
Worthy 





STATE 


AND LOCAL 





BAR ASSOCIATIONS 





for 


Fund to Aid 
Students 


shing a legal education to deserv- 
and women of the State 
able T. A. Hammond of Atlanta 
le a like contribution as a memorial 

his father, N. J. Hammond; and 
1idge Luther Z. Rosser, of the Munici 
il Court of Atlanta, made a like con 
bution as a memorial to his father 
te Luther Rosser of Atlanta 





e treasury of the Georgia Bar As 
tion, due in very large part to the 


work of its Treasurer, Logan 
kle of Atlanta, is in excellent 
and it is the purpose of the As- 


iation at this time, and from year to 
hereafter, to make substantial 
to the above fund 
mmission will be appointed by 
ng President of the Associa 
charge of the investme: 


listribution of the fund. 





foll wing were elected officers 
M. Slaton, Atlanta, President; 
W. Mundy, Cedartown, First Vic« 


qa 
lent Logan Bleckley, Atlanta 
isurer; H. F. Lawson, Hawkinsvillk 
S ir) Executive Committee: John 
Guerry Montezuma, Chairmat 
D 1 S. Atkinson, Savannah; John S 
rris, Macon; Alex W. Smith, Jr., 


H. F. Lawson, Secretary 





Missouri 





Bar Meets at Mark Twain’s Old Home 


Hannibal, famous for its Mark Twain 
was host to the Missouri Bar 
ition at its fourth and final dis 


Saturday, May 19th 
eeting, which was a most enthus 
ne, was attended by more than 

ired lawyers of Northeast Mis- 


eeting n 
( gy on 


e afternoon session of the meeting 
I court room of the Han 
Common Pleas and was 
»y Hon. Ernest A. Green, 
1e Missouri Bar Associa 
\t this session the visitors wer 
ed on behalf of the city of Han- 
by Joe Richards, president of the 


Har yal Chamber of Commerce. Hon 
“ - 





} 


E. Hulse, of the Hannibal bar, then 

d the lawyers on behalf of the 

é Judicial District Bar Association 
H Frank Hollingsworth, of Mexico, 
led to the welcome addresses 


ifternoon speakers were Hon 
[. Barker, former Attorney Gen- 








Missouri and now City Counselor 

K is City, who spoke on the sub 
Aaron Burr, the Lawver,” and 

Oak Hunter, of Moberly, a mem 
the Missouri Statute Revision 
ission, who talked about the 1929 
M Statute Revision After the 
the visiting lawyers were tak« 

n an automobile tour of Hannibal, vis 
ng the parks, Mark Twain’s home and 

r places of interest 

he meeting ended with a banquet in 
evening at the Mark Twain Hotel 

t lent Green acted as toastmaster 
the speakers at the banquet with 
ubjects were as follows: Hon 


William M. Bates, of the St. Louis bar, 
“Leval Trespassers”; Hon. E. L. Alford 
President Tenth Judicial Circuit Bar 
Association, “The Philosophy of the 
Lawyer”; Hon. Lon Hocker, of the St 
Louis bar, “Trial Psychology.” 

Kren B. Hu sr, 


Secretary Tenth Judicial Bar Assn 
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Tennessee Lawyers Invite American Bar 
to Meet at Memphis in 1929 — Favor 
Creation of Judicial Council—Move for 
Higher Educational Standard 
for Applicants 


The forty-seventh annual session of 
the Bar Association of Tennessee was 
held in Memphis on June Ist and 2nd, 
and lawyers and judges gathered from 
all parts of the State to participate in 
the most constructive and enjoyable 
meeting that the organization had ever 
held. About 400 members of the Ten 
nessee bench and bar were in attendance 

Among the principal speakers was 
Hon. Josiah Marvel of Wilmington, 
Delaware, whose address on “The Rule 
Making Power of the Courts” brought 
clearly and forcibly to the attention of 
the association the question of the right 
and power of the Judicial Department of 
the Government to make its own rules, 
and resulted in the creation of a stand 
ing committee on the Rule Making 
Power of the Courts. Another outstand- 
ing lawyer on the program was Hon 
Henry Upson Sims, of Birmingham, 
Alabama. His address on “The Problem 
of the Uncertainty of our Body of the 
Law” was well received and aroused 
keen interest in the work of the Ameri- 
can Law Institute. After Mr. Sim’s ad- 
dress a resolution was adopted creating 
a standing committee on Co-operation 
with the American Law Institute 

Tennessee was represented on the 
elaborate program by Hon. Giles L 
Evans, of Nashville, who read a valu- 
able paper on the “Law of Hydro 
electric Power in Tennessee,” an ex 
ceedingly serious question in this State 
and Hon. Walter Chandler, of Memphis, 
President of the Association, delivered 
the President’s address on the “Accomp 
lishments of the First ‘Session of the 
Seventieth Congress.” 

Of the results of the meeting of the 
Association, it may be said that the de- 
cision to ask the 1929 Legislature of 
Tennessee to enact a Judicial Council 
Act was one of the most important. A 
comprehensive bill is to be drawn and 
presented to the General Assembly with 
active support from the bench and bar 
of the State, and it is believed that this 
needed legislation will be obtained 

The Association definitely and finally 
went on record as favoring at least two 
years’ study in an accredited law school 
prior to admission to the bar, and in- 
structed the Committee on Legislation 
to draft an appropriate measure to put 
this requirement into effect 

Plans were completed for the passage 
f the uniform corporation act being pro- 
mulgated by the National Conference of 
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Commissioners on Uniform State Laws, 
and for the renewal of the fight for a 
Constitutional Convention for Tennes 
see. The 1927 Legislature passed an act 
creating a Commission to codify the 
Statutes of Tennessee, but the act was 
vetoed by the former Governor of the 
State; and the Association voted to sub 
mit this question to the Legislatur« 
which convenes in January, 1929 

A resolution was adopted unanimously 
extending an invitation to the Ameri 
can Bar Association to hold its 1929 
meeting in Memphis, and a special com 
mittee was appointed to take all proper 
steps to procure the National Conven 
tion. A delegation will go to Seattle t 
present the claims of Memphis. 

In addition to the business meetings 
there were a number of delightful en 
tertainment features, including two 
luncheons and the annual dinner ten 
dered by the Memphis and Shelby 
County Bar Association, and a garden 
party at the country home of Col. J. W 
Canada, a leading Tennessee lawyer 

Hon. W. E. Norvell, Jr., of Nashville 
was elected President of the Associa 
tion; Wardlaw Steele of Ripley, J. 7 
Baskerville of Gallatin, and J. A. Su 
song of Greenville, Vice-President 
A. L. Heiskell of Memphis, reelected 
Secretary; and W. L. Owen of Memphis 
re-elected Treasurer. 

A. L. HetsKkeE tt, Secretary 





Miscellaneous 





The Sixth Annual Meeting of the 
Otsego County (New York) Bar Asso 
ciation was held at Unadilla, June 23, 
1928. Mr. William C. Breed, President 
of the New York State Bar Association 
was the chief guest and only speaker 
Mr. Breed spoke particularly on the sub- 
ject that attorneys should take the ini 
tiative to remedy the defects of the law 
and called for a closer cooperation be- 
tween the American, State and local 
Bar Associations. 

Charles C. Flaesch of 
elected president of the 


Unadilla 
Association 
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ror 
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State (or States) of 
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(b) I am White 0 


NAME.... 
MAILING ADDRESS 
CITY and STATE... 
Endorsed by 

Check to the order of 
and December 31, for $4.50 
for $1.50 

A member receives 


and the report 
tion and contains a list 


the 
he 


APPLICATION FOR 


m< 
of the annual meeting of the Association 
7 the members 


the seventh consecutive time, he being 
the only president the organization has 
ever had since it was started in 1923 
Other officers re-elected were Orange 
L. Van Horne, Cooperstown, First Vice- 
President; Alva Seybolt, Oneonta, Sec 
ond Vice-President; Donald H. Grant 
Oneonta, Secretary and Treasurer; Ed 
win R. Campbell, Schenevus, Director 

The next annual meeting will be held 
at Unadilla, the time to be fixed by the 
President. 

The Acadia Parish (La.) Bar Asso- 
ciation, at its annual meeting in March, 
elected James A. Gremillion President, 
W. J. Carmouch, Vice-President, and 
H. Gordon Brunson, Secretary-Treas- 
urer. 

E. S. Nickerson, 
chosen President of 
Association (Nebr.), 
March. C. A. Rawls, Plattsmouth 
[Thomas E. Dunbar, Nebraska 
were chosen Vice-President and 
tary-Treasurer, respectively. 

John E. Wall was elected 
by acclamation of the Adams 
(Ill.) Bar Association at a meeting in 

Other officers elected in 


was 
Bar 
in 
and 
City, 
Secre 


of Papillion, 
the District 
at its meeting 


President 
County 


March. the 
same way were: Vice-President, Carl E 
Berter; Treasurer, Lawrence E. Em 
mons; Secretary, Harold E. Lewis. 

At the annual meeting and banquet of 
the Cole County (Mo.) Bar Association 
recently held, the following officers were 
elected: Nike G. Sevier, President; 
James Potter, Vice-President; H. P 
Lauf, Secretary, and Tom H. Antrobus, 
lreasurer. 

The Jefferson County (Tex.) Bar As- 
sociation, at its annual banquet in April, 
elected Judge Beeman Strong as Presi 
dent. Other officers named were: Steve 
M. King, Vice-President; J. L. Caldwell 
McFaddin, Secretary, and W. T. Mc- 
Neill (re-elected), Ireasurer 

The Ramsey County (Minn.) Bar As- 
sociation, at its annual meeting in May, 
elected Harold ( Kerr, President 
Other officers chosen were: Charles S 
Kidder, Vice-President; William P 
O’Brien, Treasurer, and Philip Stringer, 
Secretary. Milton C. Lightner, Horace 
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To The American Bar Association, 
209 S. La Salle St., Chicago, IIl. a 
I hereby make application for membership in the Association and certify the following 
I have been for three years last past a member in good standing of the Bar of the 
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llowing Associations of t 
Indian 0 Mongolian 


Pere 
Negro 0 


Address 


American Bar Association for $ 


If this application is made between July 1 and September 30, the check should be for $6.00; if between October 1 
f between January 1 and March 


1, and 


for $3.00, 


ati 
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mn Journal beginning 


mthly American Bar Assoc 
his report is a record 


if 
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to the exe 


Gleen, Charles W 
Pearson were elected 
council. 
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business 
furnitu 
ar 


For Sale—A going law 
Paris, France, including 
and five years’ lease of 
apartment in business center 
Turner, 66 rue Pro 


France 


omece 


de yvence, Pari 








commissiong 
who has se 
can show 

least $5,000 pé 
la 


One of our clients has 
us to locate a Lawyer 
ing ability and 
record of 
year. If you 

and wish to increase 
communicate with 
nications confidential 


w! 
at 


have 


0 
sales 
practiced 
your incof§r 

All comm 
Quick acti 


us 


necessary 
WILLIAM L. FLETCHER, 
80 Federal Street, Boston 


ING 








BUYERS OF 


Industria! Plants and Equipment 

Railroads and Railroad Equipment 

Iron and Steel in all of its torms 
Estimates, Appraisals or Ad\ cheerfu 


furnished withou obligation 


BRIGGS & TURIVAS, Inc. 
Blue Island, (Chicago), Ill. 








Unknown and Missing 
Heirs — Searched For 


An international organization servig 
Lawyers and working along ethical lines 
the search for heirs and legatees in mai 
ters intestate, testate or contested; a 
owners of dormant bank accounts, tru 
balances that have terminated, etc. 

We advance all expenses and 
cases on contingent basis 

Lawyers and others cooperating with 
in behalf of heirs found receive adequat 
compensation 

Booklet re our services and activiti 
sent to Lawyers on request Legal rep 
resentatives listed for emergency service. 

W.C. COX & COMPANY 
Federal Reserve Bank Bidg., CHICAGG 
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TWO GOOD ONES 
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MITT OUSESEORODOOL CRREREROREROEORDeREEEOES 


The FIRST FEDERAL FORM BOOK 
under the New Code of Laws of the 
United States, which codifies and super- 
sedes the U. S. Revised Statutes. 


BENDER’S 
FEDERAL FORMS 


CHARLES L. SYLVESTER 
ly Assistant 
l ‘ States Distr 


ct Attorney 


of New York, 


Si rn District 


FOR ALL 


Fed ral Practice and Procedure. 


The First Exclusive Form book refer- 
ring to The New Code of Laws of the 
U. S., in effect 1927 (being the new title 
for the former U. S. Revised Statutes). 


Key ref ices given to the proper sec- 
tions of the New U. S. Code (superseding 
the U. S. Revised Statutes), and also 
cross references to the Revised Statutes 
and Statutes at Large. 

A companion work, for use with the 
new U. S. Code (formerly Revised 
otatutes ). 

Supplem 
Practice. 


f to any text book on Federal 


f forms complete in itself. 
FORMS adapted for all needs and for 
all Branches of Federal Practice. 


Ty royal octavo volumes, 
buckram, $20.00. 





PROVING AN AUTOMOBILE 
ACCIDENT CASE 


What To Ask and Why 


Specific questions to be asked and 
answered in 


EVERY Automobile Accident Trial 


TRIAL OF 
AUTOMOBILE ACCIDENTS 


By LOUIS E. SCHWARTZ 


of the New York Bar, 











The book takes up, question by ques- 
tion, the testimony of every class of wit- 
ness usually called in an automobile acci- 
dent trial. 


Alongside of each question there is a 
concise, yet accurate statement of the un- 
derlying reasons for asking such question 
and all the points of law (both adjective 
and substantive) involved, showing the 
effect of the answer from the point of 
view of both the plaintiff and the defend- 
ant. 

Every point has its citation of cases 
covering all jurisdictions in the United 
States. 

THIS book is the very first to reduce 
the study of the trial of an action to an 
exact formula, enabling you to ask the 
Right Question at the Right Time. 


One Volume, 
Price $10.00. 
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MATTHEW BENDER & COMPANY 


Incorporated 


109 State Street 
Albany, N. Y. 


296 Broadway 
New York City 






































George Washington’s Will 


The will of George Washington covered twenty- 
three pages. He knew exactly how he wanted his 


estate handled and divided, and he drafted his Will in 


great detail. 


He was a very rich man according to the standard 
of his time and a man of varied interests. In order that 
his estate would not be handled by inexperienced persons 
he named seven executors, persons who were familiar 
with the details of his estate. 


The practice of naming several executors to act 
jointly is still followed today by rich men who want 
their estate handled by men experienced with the con- 
ditions and details surrounding it. 


Several executors will usually serve as cheaply as one. 
The bond of the National Surety Company guaranteeing 
the faithful performance of all of them can be written 
as cheaply as for one. 


The testator who names his attorney and his business 
associates as his executors and provides that they shall be 
bonded by the National Surety Company has secured 
complete protection for his estate. 


Apply direct or to our agent in your city. 


NATIONAL SURETY 
COMPANY 


115 Broadway New York City 


Capital $15,000,000.00 
The World’s Largest Surety Company! 
Agents Everywhere 

































